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Court of Appeals of the District of Columbia. 


No. 2860. 


District of Columbia, Plaintiff in Error, 
Nathamel Wilson, President Metropolitan Club. 


In .he Poliee C„,„, Bi.He. of Joly Ter ,„ 

° No. 461,908. 

District of Columbia 

Nathaniel \l ilsox. President Metropolitan Club. 
Information for Violation of Excise Law 

Sat re 


[Seal Police Court of District of Columbia.] 


■ In Ih. P.li« Conn .Mb, BJJ*, ^ ^ 

I'He District of Columbia, ss : 

gart° A^stmit^Corpomtion^ounsel*^^^ 0 ^, 8 ^!’ b f««*ge R. Tag- 

bia prosecutes in this behalf in his nmno 1 le Dlstrict of Colum- 
Court and causes the Court to lie inf ! P er :' on > comes here into 
thaniel Wilson, Prudent u^ and complains that Na- 

porated club, late of the District of Cblundbia^f ° “h a duly incor ' 
day of March, in the year A 1 ) 19 „ « oresaid, on tlie fourth 

bia aforesaid, and at No 1700 i’l Sii v A Dlstnct of Colum- 
D. C, did conduct a bar room and seH^lx^? u 1 ’ Washin g‘on, 
supposed authority of a license from * f, llquor under Hie 

trict of Columbia' issu^ on ™titin 1 fcx T® Board of die Dis- 

Wilson, made in form required b” V f “ |, R llcatio “ of hi »b said 

maintenanee of a bar room for the 'sale ofintm* ®? t! iblishment and 
1 —2860a intoxicating liquors at the 
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premises aforesaid for the license year beginning Nov. 1, 1914, and 
ending October 31, 1915, of the tiling of which said petition he, the 
said Wilson, gave notice, and at the time of the filing of the same 
with the said Excise Board did deposit the amount of the license tee 
therefor with the Collector of Taxes of the District of Columbia, 
which said petition and application said Excise Board considered and 
after consideration thereof and alter hearing said Excise Board did 
grant him, said Wilson, said supposed license, and did, to wit, on 
the 29th day of October, 1914. notify the Assessor ot the District ot 
Columbia of its action, and the said Assessor did thereupon, on to 
wit the 31st dav of October, 1914, issue said supposed license to said 
applicant, the said Wilson, which said supposed license is null and 
void and illegal in that the said premises are and were at the time 
of the issue of said supposed license, and at and prior to the 
2 passage of the Act of March 4. 1913, entitled, An Act mak- 
ing appropriations to provide for the “expenses of the govern¬ 
ment of the District of Columbia for the fiscal year ending June 
thirtieth, nineteen hundred and fourteen, and for other purposes,” 
located in a residence portion of the District of Columbia, said sales 
being contrary to and in violation of Section 9 of said Act of Con¬ 
gress in such case made and provided, and constituting a law of the 

District of Columbia. 

Second Count. 

Conrad II. Syme, Esq., Corporation Counsel, by George K. Tag¬ 
gart. Assistant Corporation Counsel, who for the District of Colum¬ 
bia prosecutes in this behalf in his proper person, comes here into 
Court, and causes the Court to be informed, and complains that the 
said Nathaniel Wilson, President of the Metropolitan Club, No. 1700 
II Street. Northwest, Washington, I). C., late of the District ot Colum¬ 
bia aforesaid, on the said fourth day ot March, in the tear A.D. nine¬ 
teen hundred and fifteen in the District ot Columbia aforesaid, and 
at the premises aforesaid, did conduct a bar-room and sell intoxicat- 
' ing liquor under the supposed authority of a license from the Ex¬ 
cise Board of the District of Columbia issued on petition and applica¬ 
tion of him. said Wilson, made in form required by law for the estab¬ 
lishment and maintenance of a bar room for the sale of intoxicating 
liquors at the premises aforesaid for the license year beginning No¬ 
vember 1. 1914. and ending October 31, 1915, of the filing of which 
said petition he. the said Wilson, gave notice and at the time of the 
filing of the same with the said Excise Board did deposit the amount 
of the license fee therefor with the Collector of Taxes of the District 
of Columbia, which said petition and application said Excise Board 
considered and after consideration thereof and after hearing said 
Excise Board did grant him, said Wilson, said supposed license and 
did. to wit. on the 29th day of October, 1914, notify the Assessor of 
the District of Columbia of its said action and the said As- 
3 sessor did, thereupon, to wit, on the 31st day of October, 1914, 
issue said supposed license to said applicant, the said \\ ilson, 
which said supposed license is null and void and illegal in that the 
said premises are, and were, at the time of the issue of said supposed 








NATHANIEL WILSON, ETC. ^ 

tS. and :!;15 4 0 thta R MIr A<t ° f Congress, 

there conducted and intoxicating lionoi u l 915 ’- und a ba r-room 
« square, block, and tract oflan, t ! T ' therein, on the side of 
frontage, not including hotels and .,11 ° S " u"‘ 50% of the foot 

"f d for business purges ,„ n " 1.bar-room licenses, is 

and* -1 :! r C ° nKre * s - opi’roved Marcl 4 ain’ 1 "* ,° f Section 9 
provded, and constituting a law of the’ iSrici'o? Columbia' mde 

CONRAD H. SYME, 

Rv Counsel, 

• «EORGE R. TAGGART. 
Assistant Corporation Counsel. 

^^^'fln'd ^rnade >^on’in^ t Ui^t > the f ^ t^ **? ° f July ’ A - »• 
Koing information are true, and tb,U i. f‘‘!'' Set fo !' ,h in ,be fore- 
ceived he Inheres to be true 6 a e< u P°n information re- 

n JAM *; S , P - JEFFRIES, 

Deputy Clerk Police Court of the 

District of Columbia. 

In the Police ..it of '^District of Columbia, July Term, 

The District of Columbia, ss: 

District of Columbia 

Nathaniel Wilson, as P-iden^f the Metropolitan Club, a Co, 
ClS?or^t.^n,'dTfinrl',m 1 n” 5 i,e«,^0.!,'iH °J the Metropolitan 

to the information in the above entitled td cause and demurs 
•nation is bad in substance, and doesno^chJf* ““'1 said infor- 
anv offence against the law or with the said defendant with 

municipal ordinance or regulation lol at'on of any police or 
The pounds of the foregoing demurrer are: 

3. Said information chaJS °« enc * K n ° wn to th e law. . 

(9 3. °Iid e - A f Ct ° f C0ng T S - a PProved Man h 4fhi9i3 SeCti0n “ ine 

provisions of Section’'! of'S^Wq of c!n°“ ° f a “ y ° f the ter ms and 
1913. a,cl Act of Congress, approved March 4th, 

offered for sale™'kept"for'^alT'trafficked' 1 '" 1 T' d defendant sold, 
for goods, or otherwise furnished anvll.,’ arter ? d ’ exchanged 

ffla*. as is 
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factored, sold, offered for sale, kept for sale, trafficked in, bartered, 
exchanged for goods, or gave away intoxicating liquors in any part, 
section, or district of the District of Columbia wherein the 
5 same is prohibited by law. 

6. Said information does not charge that said defendant 
having obtained a license to sell intoxicating liquors under Section 
9 of said Act of Congress, approved March 4th. 1013, violated any 
of the provisions of said license. 

7. Said information shows upon its face that said defendant ob¬ 
tained. in the manner provided bv said Section 9 of said Act of 
Congress, approved March 4, 1913. a retail license to sell intoxicating 
liquor. 

8. This Court has no jurisdiction to pass upon the validity or 
invalidity of any liquor license issued by the Excise Hoard in the 
exercise of the function imposed upon them by said Act of Con¬ 
gress, approved March 4. 1913. 

9. The District of Columbia i> estopped to maintain criminal pro¬ 
ceedings against one to whom it has. by its duly authorized officer 
and agent, the assessor of taxes, issued a license for the sale of 
liquor, and from whom it has received and now has the sum of 
fifteen hundred dollars ($1,500) paid for, and in respect of said 
license, as appears upon the face of said information. 

10. The license set up and described in said information is in all 
respects a legal and valid license and was issued by the said Hoard 
after application in due form of law, a hearing before the said Hoard, 
and a decision upon tbe facts made the basis of said application. 

11. The said license set up and described in said information is 
in all respects legal and valid because, 

1. Tbe Excise Hoard found and determined, before the issuance 
of said license that the location of the bar room referred to in the 
application for said license was not within the residence portion of 
the District of Columbia. 

*2. The location where the barroom referred to in the said ap¬ 
plication was to be located was and is within the business 
6 portion of the said District. 

3. The Excise Hoard is not prohibited by said Section 9 
of said Act of Congress approved March 4, 1913, nor any 
other law from granting a liquor license to a club situated on a 
side of a square, block, or tract of land where less than fifty per cent 
(50%) of the foot frontage is used for business purposes. 

4. The proviso found in sub-section 7, paragraph 2 of Section 9, 
of said Act of Congress, approved March 4, 1913, was not intended 
to and does not apply to clubs. 

12. The said license which is mentioned and described in the 
said information issued to the Metropolitan Club was and is a valid 
and legal license and cannot be questioned or attacked by the Dis¬ 
trict of Columbia in a collateral and criminal proceeding. 

• 13. The Excise Board created by said Act of Congress, approved 

March 4. 1913, is a quasi-judicial tribunal, vested by Congress with 
powers to inquire into and determine the facts of each case in all 




NATHANIEL WILSON, ETC. g 

elusions IS? 1 lile ! lse ?; «?d their findings and con- 

. H The ground l^i i S n ° to *em are conclusive 

tion for the alleged illegality of the lT < °"" t "j tlle sai<1 'nforma- 
t«n Club as set forth inSid first l ■ ISS ." ed ,0 the Metropoli- 
erroneously and illegally determinedVl '*( iV*’ 11at *1°'^ Rxeise Board 
Metropolitan Club was situate ndt ' ‘ * P ?‘ an " ses on . which the 
District, was matter of fact th l < ■" a . resident portion of said 

bv Congress solely and til' , 1 et ^ r "" na, ^ n of "bich was vested 
subject to review'in this Court'Yn T . Ex< .' ,ae nnd is not 

bv the DM*, „„ a^JUi.’TSg b ™ 81 " 

fo'iJ!: 1,3"; ;,:'«r-l.-n.o;™idin,„™. Son 

scribed in satd count to tl m"? ,S T d *" tI,e "*«nner de- 
7 the said Excise BoaVd^ I d “ etpn P ol,t « n Club, to wit. that 
termined that less Tan fifty crroneo "f | y r » nd illegally de- 
frontage of (he side of the IT" re on whiiT i v %) ° f the foot 
's situate is used for business. „as matter If'T''! J[ e,r ? poIi,a .n Club 
of which was vested by Comoe n ’[ the determination 

eise Board and its determination'of !’d’ PX0 '''lively in the.Ex- 

to review in this Court in n • • sl , " l:l,,er °f feet is not subject 

District of Columbia for an aid'TlalJTo/Mafd by the 

CLARENCE R. WILSON, 

Attorney for Defendant. 

8 In the Police Court of the District of Columbia. 

No. 461,908. 

District ok Columbia 

NA t H ' N,KL "«*•*. President of the Metropolitan Club. 

Bill of Exceptions. 

lumbia. at the City* 1 oMVashiTom'in s'-'n^ Y® Di ‘ atritt of Co- 

of j'uly^T D.Tol" [° r ,M *?r 0n - lhe ^nthand%SUS e da^' 

Mr. Justice Pugh. lP ° n 0 "" lltlon iuul demurrer thereto before 

said demurrer, delivered thffoijoudng opinion"* ° f C ° Unsel on the 

ably presended^n dioth sides^as' this^^ *° m? re p ld ' pre Pared and so 
the subject of a series of con tendon™ f he V quor '>«* been 

faetured, and is still, and I suppose' it will cYnVTeTo he* """ manU ; 
contention until it is prohibited n« tn ntl » n ue to be a source of 

question about the one side or the other '" a "" 5 tllr f There is no 
interpretation of these laws contending for a very strict 

“We have a peculiar situation here in this District, a little dif- 
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ferent from that in the States. The excise l>oards in the States axe 
rather separated in their operations from the other othcers in the 
locality where they have power to give these licenses, they are not 
subject to any control. They arc not appointed by the appointive 
power generally; they are elective in some respects, and appointive 
in others. Here in this District we have a local municipal govern¬ 
ment operating in the same territory with the t nited States Go\ern- 
ment. Up to the present law, the Commissioners either exercised 
the duty called for in the issuance of these licenses, or they 
0 appointed the excise l>oard, so to speak. lhe\ weie ^ e . n 

admittedly a part of the municipal government. under this 
present law, the ‘President of the United States makes the appoint¬ 
ment. and the confirmation is hv the United States Senate. I take 
it that act alone would not separate the officers of the excise hoard 
from being a part of the municipality or District government. 

‘‘So, therefore, 1 must hold, it seems to me, that the excise board 
is a part of the municipal machinery, as much so as the District 
Commissioners themselves. While they are not subject to the con¬ 
trol or the exercise of any power by the District Commissioners, they 
are equally a part of the municipality or machinery of government. 
A Municipality and the corporation are the same individuals as any 
other officers aide to hind the District government. Their act must 
lte Liken to be the act of the District government itself. 1 his law 
imposes a duty on the excise hoard to hear and determine in respect 
to the application of each license here for the sale of liquor. 

“In this particular case they are given rather an intentional extra 
power to determine whether this location is within a residentia 
section or not, aside from any other location. 1 mean by that that 
the law for determining the location of a church is not remitted to 
the excise hoard in the same solemnity that the location of a saloon 
in the residential section is. And the act of the excise hoard in de¬ 
termining the residential section and the issuance of a license alter 
that determination, it seems to me, and the receiving of the fee for 
the sale of the liquor, and the giving of the license, the signing of 
it by the assessor, make/ it an act such that the municipality can 

not gainsav what has been done. 

‘*1 do not say so much in respect to these other questions 

10 that mav be involved in respect to the distance from churches, 
from the Soldiers 7 Home, from the Navy Yard, or from the 
Asylum but applying the reasoning that 1 have announced to this 
particular ease. I*must determine that the District government is 
bound bv the acts of the excise board, and the demurrer must be 
sustained in respect to, I think it is, the second paragraph. 

Whereupon the Court sustained the demurrer to the first and 
second counts of said information, to which ruling of the Court 
counsel for the District of Columbia duly noted an exception which 
exception was allowed by the Court, and thereupon counsel for the 
prosecution gave notice of his intention to apply for a writ of error 
to the Court of Appeals of the District of Columbia. 

It was agreed bv counsel for the respective parties, at the hearing 
of this cause, that the application made by the defendant was made 





NATHANIEL WILSON, ETC. 


the benefit "of‘the Jlid' CJub^ which 'is abona'tid^t isSUed was for 
for the [jurr.ose of evading the law hde club - not organized 

to settle, sign, and^afthils’ its bIii^Ex tll ®?' ef< ’ I ' e P rays the Court 

ing,y Xedr pro 

, , JAMES L. PUGH, 

Mge of the Police Court of the 

District of Columbia. 


J ^ VVM/ffH/CrUt, 

Wilson,'president'ofISr^olita^"Sul °Biu!f Exleptionf ^ 
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In the Police Court of the District of Columbia. 
Police Court, No. 461,908. 


The District or Columbia 
vs. 

Nathaniel Wilson. 


Assignment of Errors. 


fo/error i n' 1 he'^bm-e‘enti Ued^au'e' ’'^ at ‘ 0rneys and assigns 
of the* in form atioru ^ 8Ustaini "* « demur™, to the two counts 

Board in grlming^Hwn^tothedeffnd 18 ^ 41,6 aCtion ° f the Excis e 
Third. The Court ened n 1^11/11^"^’°" T re t'I able - 
Board was binding upon the District of Gnl “ !°" ° f j he Excise 
District was estopped to question tile ™Lf Columbiia and that the 
the Excise Board. 1 ■' °f an ,v license issued by 

Jourth. The Court erred in rendering judgment for the defend- 


C. H. SYME. 

F. H. STEPHENS. 
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!2 (Copy of Docket Entries.) 

In the Police Court of the District of Columbia, July Perm, A. D. 

1915. 

No. 461,908. 

% 

District of Columbia 
vs. 

Nathaniel Wilson, President Metropolitan Club. 

Information for \ iolation of Exci?*© La\c. 

Tuesday Julv 13, 1915. Continued to July 15, 1915. 

July 15. 1915. Demurrer to Information filed and argued. Con- 

‘"hdy ‘lti.^ l'll'lo! ^A rguments on Demurrer resumed and concluded. 

‘‘taken to ruling, of the Court on matter, of law and 
notice given by the Corporation Counsel, m open court oi In, in- 
mnUon to applv to a Justice of the Court of Appeals of the District 
of Columbia for a writ of error, on liehalf ol the District of Colun 

bU j ulv 19. 1915. Opinion of the Court filed. Bill of Exceptions pre- 
sented, settled, signed, sealed and tiled. 

Writ of Error received from the Court ot Appeals 
of the District of Columbia. 
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In the Police Court of the District of Columbia. 


United States of America, 

District of Columbia, ss: 

1 X C Harper, Deputy Clerk of the Police Court of the District 
of Columbia, do hereby certify that the foregoing pages, numbered 
from 1 to 12 inclusive, to be true copies of originals in cause No 
461 90 s wherein the District of Columbia is plaintiff and Nathanie 
Wilson, President Metropolitan Club, Defendant, as the same remain 

upon the files and records of said Court. 

In testimony whereof 1 hereunto subscribe my name and affix the 
seal of said Court, the City of Washington, in said District, this 

fifth day August. A. D. 1915. 

TSeal Police Court of District of Columbia.] 

N. C. HARPER, 

Deputy Clerk, Police Court, DM. of Columbia. 
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Uxited States ok America, m: 


9 




The President ^ 

Judge of the 

Because in the record and . 'T™ °' Greeti ^ ? 

the judgment of a plea whkR^n 7hTS : the rendition of 

between the District of Columbia n kinhff Po,, ?» x 9 0 " rt » before you, 
defendant, Information No. 461 90 s ^ Nathaniel Wilson, 
pened, to the great damage of the%aid nlo'^T'i 681 , err< ? r bath hap- 
appears. \\ e being willing that error if a ' ntl ? ! y 1(s complaint 
duly corrected, and full and si eedv ^t L o'' hath , been - should be 
«ud in this behalf, do rominaK, fj"? e , dl ° ne to ‘he parties afore- 
tbat then, under your seal" distin ii 1 J u dsment be therein given 
record and proceedings 2esS Sb hS' T*'*’ >' ou send the 
*anie, to the Court of Appeal. tv ! 11 th i n « s concerning the 

'nth this writ, so that'Xfi the s^T* 2f Col T bia > to gether 

record and proceeding aforesaid be n!'?,"' ' date hereof, ‘hat tlTe 

Appeals may cause further to be done^H P “ ted ’ the said Court of 

"•bat of right and according to the laws sno" . eorrect that error, 
States should he done. ^ customs of the United 

Court of Apiif^l^ffl^ Chirf Justice of the said 
thousand nine hundred and fifteen ' ’ tle year of our Lord one 

TSeal Court of Appeals, District of Columbia ] 

Allowed bv ° UtnCt ° f Columbia ~ 

CHARLES H. ROBB 

Associate Justice of the Court of 

Appeals of the District of Columbia. 

Court n D OI C. d 1 n,ed Jul ' 23, 1915 ' F - A - Sebring, Clerk Police 

'vL jvii.i'iletapfcn Club iCt Certifi 0l l' mbia 7 Natha uiel 

District of Columbia, phaintiff in eior”^ nT* F°^7 No - 286 <>- 

dent Metropolitan Club Court of '*• ^»thaniel AVilson, Presi¬ 
ded Aug. 5, 1915. Henry \V. Hod«k DiStriCt ° f C0l ’ um ^ 
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Jislrid of |o(umta. 


October Term, 1915. 


No. 2860 . 


SPECIAL No. 12. 

district of coi cum \ P 

Plaintiff in r 


Errc 


NATHANIEL WILSON, Pr ESIDEX 


Club, 


t of the .Metropolitan 


brief for plaintiff in error. 

Statement of the Case. 

^LnT: ii r n t - c,ub ’ 

square where less than 50 per cent of th ? T ^ ^ ° f a 
devoted to business. f the front foota ge is 

la 










The law relating to this is found in paragraph 2 of section 
9 of the act of March 4, 1913, the District of Columbia 
appropriation act, and reads as follow s. 

“Hereafter no license shall be granted for the es¬ 
tablishment or maintenance of a barroom or other 
place for the sale of intoxicating liquors, otherwise 
than in sealed packages and not to be drunk on the 
premises, in any residence portion of the District of 
Columbia; and it shall be the duty of the Excise 
Board to determine in the case of each application 
for license whether the location where the barroom 
is to be located is or is not within the business por¬ 
tion of the District, and if not the license shall be 
denied; and the Excise Board is hereby authorized 
and required to determine in each case what is so 
far devoted to business its to constitute it a business 
street or section: Provided, That no license shall be 
granted for anv saloon or barroom on any side ot 
any square, block or tract of land where less than 
fifty per centum of the foot frontage, not including 
saloons or hotels and clubs having barroom licenses 
under this section, is used for business purposes; nor 
shall intoxicating liquors be sold at wholesale out¬ 
side of the business districts as above provided. 


Par. 5: 

“Everv place where intoxicating liquors are sold 
to l>e drunk on the premises or in quantities less than 
one quart, except in sealed original or bonded pack¬ 
ages as aforesaid whether drunk on the premises or 
not, shall be regarded as a barroom ;” * 

The Excise Board inter]>reted the law so as not to apply 
to clubs, hotels, and apartment houses, and the object of 
this prosecution is to test this construction. 

The defendant demurred to the information on numerous 
grounds set forth in the record. The court below sustained 
the demurrer on the grounds that the Excise Board was in¬ 
vested with a peculiar discretion under paragraph 2, above 
quoted, and because that board was a branch of the District 






Government, and (he District was estopped to deny the 

™ <!w£ 2 ‘™„:; ter h, '' in ' i “” , ■"* ■«— 

Assignment of Errors. 

1 lie plaintiff in error assigns for error: 

thetw T o h cooni 0 nfl the r rt in SUStainin 8 the demurrer to 

me two counts of the information. 

2. In holding that the action of the Excise Board in 
u.m ing a license to the defendant was not re viewable. 

•V" hoIding " lat the action of the Excise Board was 
' n "IS upon the District of Columbia, and that the District 

rssrtar" 1 " . . iyo '“ y ^ * 

4. In giving judgment for the defendant. 


ARGUMENT. 

There were three questions argued in the court below— 
2 W ,e J er ‘ h ® ;' ecisi0n of the Excise Board was final; 

ina’the f hW ^ by ,ssuin « a license and retain- 

ing the fee. was estopped to maintain the prosecution, and 

•C W hether the police court had jurisdiction. 


II hether the Decision of the Excise Hoard Was Final. 

While a good deal of earnest effort was spent in the court 
below upon this point, yet the defense finally conceded that 
the actions of the Excise Board were review T able by some 





court in some kind of an action, but not by a criminal prose¬ 
cution in the police court. It is needless to say the same 
objection would have met the prosecution in any proceeding 
in any court. 

II. 

Was the District Estopped to Den;/ the Validity of the 

License t 

Five cases were cited by the defendant to sustain the 
doctrine of estoppel. The cases are here appended. 

Defendant’s Cases on Estoppel. 

Martel vs. E. St. Louis, 04 Ill., 07: 

This is an action brought before a justice of the peace to 
recover |>enalty for the sale of liquor without a license. 
Martel was convicted under an ordinance of exercising a 
trade or calling without first procuring a license. The 
license was issued by the city and the fee paid. The city 
received the benefit of the money paid (p. 00). The princi¬ 
ple of estoppel in pais applies to municipal corporations 
(69-70). 

Goff vs. Fowler, 6 Pick., 300: 

Action of debt for penalties for illegal sde of liquor. It 
was claimed the license was void because the certificate of 
the selectmen did not conform to the statute. The license 
was granted by the Court of Sessions (301) upon recom¬ 
mendation of the selectmen. 

Hanks vs. State, 39 Ill., 223: 

Indictment under the “Dram Shop” act for selling liquors 
in quantities of less than one gallon. The license was issued 



by the corporate authorities of the village. It was claimed 
e license was void. The ordinance permitting sales was 
\alid on its face, but “lacking one element required by law” 

(—Appellant was entilled to presume that the ordi- 
nance was duly passed (225-226). 

(It does not appear from the report of this case wherein 
the ordinance was claimed to be invalid.) 

Genoa vs. Van Alstine, 108 Ill., 555: 

This was an action before the justice of the peace to re- 
co\er penalties for sales in violation of the ordinance. Judg¬ 
ment recovered for *60.00. “Although this action is to 
recover penalties for the violation of a village ordinance, 
it is, in form, a civil action” (p. 558). The “permit” was 
issued by the village. “A municipal corporation will not be 
allowed to license an act to !*> done, and then collect a 
penalty for the doing of it as for an illegal act. Volenti non 

OA TU "o- • The ease of Martel ,w - City of East St. Louis, 
94 III., 6 1, is an authority in point” (509). 

Common Council of Oshkosh vs. State ex ret 
Perkins, 59 Wis., 425: 

This was a certiorari to review the action of the common 

council in revoking a liquor license after the fee had been 

paid, but before the expiration of the license. “In view of 

these incontestable facts, it conies with ill grace from the 

city authorities to claim that there was some informality 

or failure to comply strictly with the provisions of the eitv 

charter in granting the license in the first instance” (426 

427). The court presumed that the license was regularly 
issued (427). J 

The court also held that the action of the common coun¬ 
cil in revoking the license without notice and without a hear¬ 
ing was void (428). 

It will be seen from the comment made that two of these 
were Illinois cases, where actions were brought before justices 
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of the peace to recover penalties, which in that State are 
civil actions, as will be seen by the quotation from 108 Ill. 
The case in 3 Pick, was an action of debt, and the Wisconsin 
case was a certiorari to review the action of a common 
council. The only criminal case cited w’as 39 Ill., 300, 
where it was claimed that an ordinance was void because of 
some informality in the proceedings of the village author¬ 
ities. We fail to perceive in what respect this case is analo¬ 
gous to the case at bar. If the defendant there had acted 
under a license issued in the very teeth of a statute, some 
resemblance between the two cases would appear. 

If there be any doctrine of estoppel applicable in criminal 
cases it has escaped the research of* counsel, excepting, of 
course, the question of former jeopardy. In Bigelow on 
Estoppel, 88, it is said that the doctrine of former jeopardy 
rests upon views of jeopardy and not upon the doctrine of 
res ad judicata, following the English common-law cases. The 
author, however, treats it as estoppel by former judgment. 
Herman on Res Adjudicate and Estoppel says of former 

jeopardy: 

“The doctrine applies in criminal cases and is one 
of the most important as well as one of the highest 
constitutional rights” (§ 414). 

A search of the text-books on criminal law and of the 
digests yields no light whatever on the application of the sup¬ 
posed doctrine of estoppel applicable in criminal cases. It 
may be conceded, for the purpose of this argument, that a 
municipality acting in some contractual relation, may be 
bound by an act in pais; and such seems to be the rule of the 
cases cited by the defendant. In a criminal prosecution, 
however, it is the public that sues, not the municipality, and 
the prosecution is for the protection of the citizens, and not 

for the private gain of the city. 

It is difficult to perceive, however, how the public could 
be estopped in this case by the action of an independent 
board in granting a license. While the Excise Board may be 




that^av ° f i?rSf ty in 8 gCneral ^ » only in 
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the President othe United States and approved by thfsem 

ate. 1 heir duties are pointed out in the statute Neither 
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•„ P °" er 'n cont ™ 1 °r direct their actions or to supervise 

is a "T y W 8tever ' Pi‘ e money derived from the licenses 
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«< o»w to, i. , Mh j : 

Irom the cases cited by the defendant. Moreover a cTtv is 

ade iD Vi ° lati0n ° f law or which are 
"it a vires. 1 Smith, Mun. Corp., § 745 

tlie absence of some provision of law providing^ it a 
~.V„, cannot b. had „„ d „ meh cira ,L,„™ e «• * 

1 oollen & Thornton, §§ 496, 497 499 
Joyce on Intoxicating Liquors, ’§§ 303, 304, 330. 

If no rebate can be had under such circumstances how hv 
any possible stretch of judicial imagination, can a municb 
palitv be estopped to prosecute? 
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III. 

Had the Police Court Jurisdiction to Try the Case? 

On the question of jurisdiction there is some difference 
among the authorities, but it is not deemed a very serious 
one. The text-writers concur in the view that jurisdiction 
exists in the criminal courts to maintain prosecutions under 
void licenses. The overwhelming majority of cases on the 
subject are to the same effect. These are here cited. 

“Sec. 350. Void License—Collateral Attack.— 
A sale under a void license is the same as a sale with¬ 
out a license. A void license is no protection, how¬ 
ever bona fide may have been the intention of the 
licensee not to violate the law. Such was held to be 
the case where a town board was composed of a mayor 
and three aldermen, to which an application was 
made for a license. One of the aldermen moved that 
a license be granted the applicant, but the mayor 
refused to put the question, and, therefore, one of the 
two remaining aldermen put the question and he and 
the alderman moving the question voted for it. The 
clerk of the board refused to enter the action upon the 
minutes, but the two aldermen voting for it signed 
an order granting the license, approved the applicant’s 
bond and a license otherwise was duly issued. It was 
held that the license was void and no protection for 
sales under it. But if a license be duly granted by a 
board or court having jurisdiction of the application 
for it, its validity cannot be collaterally attacked in 
order to secure a condition of the licensee under a 
charge of a sale without authority to make it. But 
notwithstanding the general rule that a license cannot 
be collaterally attacked, it has been held that an in¬ 
quiry may be instituted, as to whether it has been 
properly obtained, in an action for a sale without a 
license. And so it has been held in England that if 
the licensee was a person to whom a license could not 
be issued, his license was no protection upon a charge 
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In support of this last statement one case is cited in favor 
and one against it. The author then proceeds: 

“As a rule if the State or a city issue a license for 
’ the sale of liquors at a particular place it cannot be 
heard to say that it affords no authority in the licensee 
to make the sale.” (In the note to the text, however, 
we find this: “But this statement must be received 
with caution; for, as we have seen, a license issued in 
a prohibition district is absolutely void.”) 

******* 

“If it appears that no license could be issued for 
the building described in it, then the license is void 
and may be collaterally attacked. A license granted 
to a non-resident where a statute requires a licensee to 
be a resident of the district where granted is void. A 
license issued by the wrong officer is void and not 

voidable.” 

1 Woollen & Thornton, sec. 412. 


“Sec. 279. No Power to Grant License to Sell 
in Forbidden Locality. —Authorities vested with 
the power of granting licenses must act within the 
limits of the power conferred, and where a license is 
mmited to sol! liquor in a locality where the sale 
of such liquor is forbidden, the license is in\alid. oo 
where a license is granted for the sale of liquor within 
a certain distance of land owned or controlled by any 
camp-meeting association and used tor religious pui- 
poses and the granting of a license within such dis¬ 
tance is forbidden by statute, the license will be void 
as granted in excess of the powers conferred. And in 
a recent case in Texas it is decided that a judgment 
of the countv court in authorizing the issuance of a 
license bv the clerk of the State is not conclusive of 
a person's right to engage in the sale of liquor in a 
place where such sale is forbidden by law as the fact 
whether or not such sale has been prohibited is not 
required to be stated in the petition for a license and 
the countv judge has no jurisdiction to determine 
such question. A street used for dwelling houses and 
business purposes does not come within the terms of 
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“The liquor licenses offered in evidence by appellant and 
excluded bv the court were dated after the order of the 
county court forbidding the sale of intoxicating liquors, etc., 
within three miles of the Dardanelle Institute, and were no 
defense to the charge in the indictment (p. 191). 

Cronin in. Stoddard. 97 X. ^ ., I: 

Prosecution for selling liquor under a license granted by 
a hoard improperly constituted. The board was composed 
of three members. Bellinger filed the oath of office and an 
official bond, which was not approved until a year later. In 
the meantime he sat on the board. On the theory that a 
vacancy existed Kinne was elected in place of Bellinger. 
Kinne and Lewis granted a license to appellant. Held that 

the license was void. 

“It, follows that Kinne had not even apparent authority 
or color of title to act as excise commissioner and the license 
granted by him furnishes no defense to the action. One 
who desires to enjoy a privilege afforded by an act under 
which the proceedings in question were had (Laws of 18,>7, 
chap. 628) must see to it that they are granted by one duly 
authorized or submit to the penalty prescribed” (p. 274). 

State vs. Lydick, II Neb., 366: 

An application for a transfer of license was granted by 
I he mavor and common council. The clerk, however is¬ 
sued to' the assignee an original license. The assignee had 
never complied with the conditions of the statute applying 
to licenses, petitions, signatures, etc. The District Attorney 
asked the court to instruct the jury that the license was no 
defense. The court refused to do so and instructed the jury 

to acquit the defendant (p. 3t>8). 

The privilege of selling intoxicating liquors is of a per¬ 
sonal nature and cannot he transferred from one person to 
another. It is not assignable (pp. 371, 372). 

“The court erred in instructing the jury That the license 
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Ksf £, ! VidenC V S SUfficient to justify the defendant 
■ ling the liquor charged in the indictment’ ” (p. 373). 

People vs. Davis, 45 Barb., 494 : 

“ l . .. — « ~M». »f Yates S' 

- . . title authorizes the tstmmissioueis of exeise ‘to orant 

of £f' “'T’’ ll ‘" el *' “w ""■*»* 

h, “1“" I, T ,o” “', 0h »' I'otel i. t« 

ept to .til etc. (Session Laws of 1857 , p. 628 , sec. 2) 
er"and i * ° n y a "‘ horit . v oonferred upon the commission¬ 
er"’the inn" y ‘° reiident< ° f the or citv 

, tl" inn or tavern is proposed to he kept. It is special 

Jtsis? “f no 

script t n ^f “ T" *° S 10 anv 0ther plass °r <1* 
ription of persons other than those described. All other 

i vS""t;' "r of “t '“•» '“'«i».».b.. Sl 

■Z o’ - 'V'T was ole,,r,v "Rht therefore in instruct- 
- « jury that the defendant’s license was void and af¬ 

forded no protection, if he was at the time when the applica- 

£ ™ ■■ *“■ i. »•» «».W, a resident of 

the town of Torrey in Yates Oollnty. ,, 

Commonwealth vs. Whelan, 134 Mass., 206 - 

h0 “ n f0r sale Within 400 feet o f « public school- 
e - , aloon . ? n oorner «"<! one side boarded up with 
signs on that side. “The Commissioners had no right to 

determine as against the Commonwealth that the building 
was situated on one street rather than on the other or what 

^ “4/" Sit " ati0n ‘ he * 

.. “The defendants building being on Shawmut avenue and 
the building on the street within 100 feet of the defendant’s 
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building being occupied by a public school, the police com¬ 
missioners were forbidden by the statute of 1882, chapter- 
220, to grant to the defendant a license of the first class, to 
sell intoxicating liquors in his building, and the license was 
void” (p. 210). 


Commonwealth vs. McCormick, 150 Mass., 270: 

Prosecution for illegal sale of liquor in a dwelling. Place 
licensed was at the corner of Lawrence and Milford street.". 
It was a one-and-a-half-story building and the liquors were 
sold in the basement, the entrance to which was on Milford 
street. The entrance to the dwelling was on Lawrence 
street. The license was a fourth-class license and authorized 
“doing business at Lawrence street in her one-and-a-half- 
story building to sell or expose or keep for sale until May 1, 
1889. spiritous and intoxicating liquors, not to be drunk 
on premises.” This license authorized a sale in any part 
of the building. Under the law no license could be granted 
to sell in a dwelling. 

“It follows that the license was too broad and was void 
whether the shop or dwelling-house had or had not means 
of communication with the rest of the house (p. 2<2). 

Russell vs. State, 77 Ala., 89: 

Indictment for sale of liquor without a proper license 
in the town of James. Licenses are granted by the judge 
of probate. The affidavit necessary to be taken to engage 
in selling at retail omitted certain provisions required by the 

State. 

“The authority of the judge of probate to issue licenses 
is conferred by statute. * * *. The extent of the authority 
of the judge and the conditions preliminary to its exercise are 
prescribed and regulated by statute. A ministerial act is one 
performed by an officer or person in obedience to a legal 
mandate or by legal authority and involves the following 
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it is immaterial that the defect was the fault of the select¬ 
men. It was still a defective license under which the de¬ 
fendant could not justify. 

“We are of opinion that the certificate made upon the face 
of the license under date of Septeml>er 21, 1882, evidenced 
only by the signature of the clerk of the hoard of selectmen 
was of no effect * * *. We are of opinion that it should have 
no effect, and it must have been authenticated by the sig¬ 
natures of the chairman of the selectmen and the town 
clerk as required for an original license’ (p. 484). 


Palmer qai tain vs. Doney, 2 John. Cas., 84(5: 

This was an action of debt for a penalty incurred for an 
illegal sale of liquor. The Excise Board was composed of 
a supervisor and two justices. The application for a license 
was made while the hoard was sitting to canvass votes Uiken 
at an election. The supervisor refused to consider the appli¬ 
cation for the reason that the hoard was not sitting for that 
purpose, hut the two justices retired to the next room and 
granted the application. The trial court charged the jury 
that the license, although irregularly obtained, was sufficient 
to protect the defendant (p. 346). 

"This prosecution appears to he a hard case * * * two 

questions arise. Eii>t. Is the license an illegal one. Second. 
If not, is the defendant protected by it. By the second clause 
of the act. the authority is given to the supervisor and two 
justices, and by the proviso to the same clause, no license is to 
he granted unless three commissioners shall be present at the 
granting thereof. Now, it is stated in the case that W lute 
and Bell retired from the room where the supervisor was 
and signed and delivered the license, etc. The three com¬ 
missioners then were not present at this part of the cere¬ 
mony, and it does not appear that even a majority, when 
the three were together, granted or even agreed to grant the 
license; so that the act has in no way been complied with 
(p. 348). 
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Gurley vs. State, 65 Ga., 157 : 
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term than one year. License ‘‘was issued without authority 
of law and was void.” Judgment affirmed. 

State vs. Gainey, 8 Hun., 60: 

Conviction of selling liquor reviewed on certiorari. Sales 
on June 1, 1875. License granted December 7, 1874, to 
expire by its terms May 1, 1875. Statute provides that “all 
licenses shall expire at the end of one year from the time they 
are granted.” This “is a limitation of the power of the Com¬ 
missioners. It is not a constituent of the license. Within 
the limitation aforesaid the Commissioners have full power 
to determine the period of the license; the power being a gen¬ 
eral one to grant licenses as provided by law, the only restric¬ 
tion upon it must be sought in the statute regulating excise, 
and no restriction upon the power of the Commissioners to 
grant a license for a shorter period than one year has been 

pointed out.” 

> 

Disbrow and Saunders, 1 Denio, 149: 

Suit for selling liquor without a license. License dated 
December 31. 184*2, and by its terms remained in force until 
“the day after the first Monday in May next, and no longer.” 
Proved by parol that the license was granted and delivered 
in January, 1843. Statute says the license “shall be in force, 
unless revoked, until the day after the first Monday in May 
in the succeeding year.” 

It is respectfully submitted, in view of the foregoing 
authorities, that the police judge should have sustained the 
information and permitted the case to go to trial on its merits. 

CONRAD H. SYME, 

Corporation Counsel, 
FRANCIS H. STEPHENS, 

Assistant Corporation Counsel, 
Attorneys for Plaintiff in Error. 
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3n % (Eourf of Appals 

OF THE DISTRICT OF COLUMBIA. 

October Term, 1915. 


No. 2860. 

No. 12 , Special Calendar. 


DISTRICT OF COLUMBIA, PLAINTIFF IN ERROR, 

j»© 

X Whit* ivnrS,,, president, metro- 

1 OUT an C U B, DEFENDANT IN ERROR. 

Briel in Belial I «f the Defendant In Error. 

ihe judgment now brought before this court for re¬ 
view « a judgment of the Police Court of the District of 
O umbia, sustaining a demurrer filed by defendant in 
error to an information filed in the Police Court bj the 

DCtricf of rT [ he f ein K fter t0 be referred t0 as 
" ° f . ( olL1 " lb ' a) - charging an alleged violation of 

the Excise Law, passed ^Vlarch 4, 1913. 

The case having been decided on demurrer in the 
court below, t here are, of course, no issues of fact pre- 
.sented here. 1 he issues of law involved are, however as 
we think so insufficiently and inaccurately stated in ihe 

Statement of the Case. 

In order that the court may clearly understand the 
nature of the acts charged as offences in the informa¬ 
tion, and the grounds of the demurrer, we here set forth a 
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summary of the Excise Law of 1013, quoting in full those 
provisions upon which this prosecution is based. 

The law is found in section 0 of the District of Co¬ 
lumbia Appropriation Act, approved March 4, 1913. 
It is what is familiarly known as the Jones-Works Excise 
Law and had for its objects the raising of revenue, the 
* regulation of the sale of intoxicating liquors and the 
minimizing of the evils attendant thereon. 

To accomplish this purpose Congress, by the Act, pro¬ 
hibited the sale of liquor in the District of Columbia 
“except as hereinafter provided.” It created a new 
Excise Board composed of three members appointed 
by the President and confirmed by the Senate. To 
this board Congress gave full and exclusive power 
over the issuance of licenses to sell intoxicating liquor, 
and provided that: 

“Said board shall consider and act upon al 1 
applications for license to sell intoxicating liquors* 
and may require a report thereon by the chief of 
police, and the action of said board shall be final 
and conclusive.” 


Congress gave the board certain directions and prohibi¬ 
tions as to places in which and persons to whom and 
circumstances under which the board should and should 
not issue licenses. Briefly, these directions, found 
in paragraph 2 of the act, are as follows: 

No license shall be issued to a hotel having less than 
fifty bed rooms for guests nor to any hotel, the character 
of which or the character of the proprietor of which, is 
shown to be objectionable to the board. 

No more than three saloons or barrooms, other 
than in hotels or clubs shall be permitted on one side 
of the street between intersecting streets, nor more than 
four on both sides of the street between intersecting 

streets. 


■■■■ 
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*;,t zz n f ° ,eM - “>• »»».v»«y tuptrr 

2z£z sssr - “»"*— 

«£ta «™S’oT:ar„ t t7; n, rf' 18 

clubs, shall be linoncorJ n \ ’ °™ er ^ an hotels or 

within 

house „l religious u°w established 

eeSl h ,lrs"relTo“° n W " eon- 

rSSv'-it 

Of each application for license wK ln * he , case 

not the license shall be denied and the’p"^ ’* 

Board is hereby authorized and r eau i£l f?T 
termine in each who/ • required to de- 

Sr 5 

^k£B£S^ivT^ 

room licenses under th s sectil! UbS ha 7 n « ba >" 
ness purposes- nor Vu , 1 >» used for bum- 

sold at wholesale'outsifti 7‘° xicatl ^ Hquors be 

as above provided.” the business districts 

No saloon, barroom or wholesale liquor business sh a li 
be licensed, maintained or allowed in th 0 * ! hal1 

of certain prescribed lines. territory west 
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It is made the duty of the board to adopt such a 
policy as will reduce the number of barrooms, including 
those in hotels and clubs, to not exceeding 300 by Novem- 

^Itis'made the duty of the Assessor of Taxes to issue 
a license when granted by the board, and the board is 
given power to make rules and regulations to carrj 
the law into effect. It is required to make an annual 
report to Congress and provision is made for the sum¬ 
moning of witnesses before the board and for their pun- 

ishing for contempt or false swearing. 

By paragraph 3 provision for a clerk and an inspector 

is made and their duties are defined. 

By paragraph 4 the form of an application for a 

license is prescribed, which must be sworn to and 
due notice thereof, in manner to be prescribed by th 
Excise Board, given. If protests are made, no final 
action shall be taken by the board until the protestants 

shall have had an opportunity to be heard. 

Bv paragraph 5 licenses are divided into two classes, 
wholesale liquor licenses and barroom licenses, the fee for 
the former, after November 1, 1914, being JfWaiidthe 
fee for the latter, after said date, being $1,500. Ihe 
applicant for a liquor license is required to deposit the 
amount of the fee with the Collector of Taxes. Th 

remainder of this paragraph is as follows: 

“If upon consideration of the application for 
license bv the board as provided for in this sec¬ 
tion the board shall decide to grant the license 
prayed for it shall notify the assessor, and the 
applicant shall thereupon receive his license, and 
on lv on the granting by said board of a been 
to any applicant to sell intoxicating liquor shall 
he assessor issue a license to such applicant 
Whenever a license shall be refused by said 
board the collector of taxes shall forthwith 
refund the deposit aforesaid. A barroom license 
shall be required for every hotel, tavern, bar- 



to cj q -°r hoense shal1 authorize the licensee 

ssa £ s-s*sr 

granted until it is satisfactorily shown thS 
place where it is intended to carry on such bt „« 
is properly arranged for selline simh i; UMness 
merchandise Fvorv ’i„„? sucl ? “quors as 

3eA» aa 

dent, and is not a prime sou™e of reven" a 
license to a club may be issued in the name of 
its president, and in case of violation of^h 
provisions of this section in such dub h» 

cfuh et fh y i’l M 16 treasurer - an d the manager of the 

bfS 0 “ w T b T" i»«Sy ifi 
X h Nfv”rJ°s, : it" ™b« 
Ween"Kh.1rL™ e S,w'l?c'J? T 

d "'»- including ttoTnow 

I aragraph G relates to the .sale of limmr 
and prohibits the sale of liquors between the houTof 
and 7 a. m„ and on Sundays and Inauguration Days. 



Paragraphs 7 to 11, inclusive, have no bearing upon 
the questions now at issue, and we may omit them. 

Paragraphs 12 and 13, defining penalties, are as follows. 

Paragraph 12. “That any persons, company, 
copartnership, corporation, club, or association 
manufacturing, selling, offering for sale, keeping 
for sale, trafficking in, bartering, exchanging 
for goods, or otherwise furnishing any intoxicat¬ 
ing liquors in the District of Columbia, without 
first having obtained a license as herein provided, 
or shall manufacture, sell, offer for sale, keep 
for sale, traffic in, barter, exchange for goods, 
or give away intoxicating liquors in any part, 
section, or district of the District of Columbia 
wherein the same is prohibited by law, upon 
conviction thereof shall be fined not less than $250 
nor more than $800, and in default in the pay* 
ment of such fine be imprisoned in the District 
jail or workhouse for not less than two months 
nor more than six months; and upon every subse¬ 
quent conviction for such offense shall, in addi¬ 
tion to the penalty named, to wit, a fine of not less 
than $250 nor more than $800 be imprisoned in 
the workhouse of the District of Columbia not 
less than three months nor more than one year.” 

Paragraph 13. “That any person, company, 
copartnership, corporation, or club having ob¬ 
tained a license under this section, who shall vio¬ 
late any of its provisions shall, upon conviction 
of such violation, be fined not less than $100 
nor more than $500, and the Excise Board may, in 
its discretion revoke the license; and upon a 
second conviction of such violation such licensee 
shall be fined not less than $200 nor more than 
$500, and in addition to such fine the Excise 
Board shall immediately revoke the ficense.” . . . 

Paragraph 14 contains several prohibitions against 
licensees as follows: 

Against allowing females or minors to sell or distribute 
intoxicating liquors; against the playing of pool or 


billiards or any other games whatever in the room 

o" t^rth^ dFUnk: agilil ‘ St the playi "« of music 

menl o more 2 “ ,nents ; gainst the establish- 
nent of more than one bar under this license- against 

providing more than one entrance to the barroom 

any female °'' fUmishing intoxicati "K liquors to 

From all these prohibitions, except the first hotels 

the acITt if and . ClUb i; S ’ are eXpressly exce Pted, either in 
in the act ° r ^ C ° nSent ° f the board as Provided 

a thEt “ no ' ,,ace - shal1 ^ deemed 

estaurant within the meaning of this paragraph until 

exciseboard/’ b “" “ Ch ^ "» 

Para g raph 15 provides for the renewal of licenses 
and the refund of license tax or renewal of license to 
(impersonal representative of a license-holder upon his 

1 OOoTeTt !°k Pr t ibitS the i8SUance of a licen «e within 
, eet of the Marine Barracks or the War College 

Sr B,rr " k8 - - ihe 

of theTwtnH 7 PUniSheS aiding and abetting v i°lations 

viotits ; f the ?r immunity t0 persons testifying * 

Paragraph 18 directs that prosecutions for violations 

filed in r~° f U, K e ^ Shal1 be “ information 

District of cl" 6 h ° Urt u 7 tHe cor P oration counsel of the 
istrict of C oluinbia or his assistants. 

rant aragraph 19 provides for th e issuance of search war- 

pleadin| raPh 2<> *** f ° rth Certai " rules of evidenc e and 

Paragraph 21 is aimed at the sale or distribution of 
liquor m clubs by the so-called locker or other system 
without first having obtained a license. ’ 
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Paragraph 22 prohibits and penalizes the sale or dis¬ 
tribution of intoxicating liquors in certain public places 
and makes public intoxication a misdemeanor. 

Paragraph 23 makes the issuance of an internal re¬ 
venue tax receipt prima facie evidence of sale. 

Paragraph 24 merely deals with the interpretation of , 
certain words. 

Paragraph 25 is the repealing and saving clause. 


The Information. 

The information is in two counts, each of which 
contain some of the same allegations of lact. 1 he 
allegations common to both are: 

That Nathaniel Wilson, President of the Metropolitan 
Club, did on the fourth day of March, 1915, at 1700 H 
Street, conduct a barroom and sell intoxicating liquors 
under the supposed authority of a license from the 
Excise Hoard, issued on his petition and application, 
made in form required by law for the establishment 
and maintenance of a barroom for the sale of intoxicating 
liquors at the said premises for the license year be¬ 
ginning November 1, 1914; that at the time of the 
filing of said application, Mr. Wilson gave notice and 
deposited the amount of the license fee with the 
Collector ol Taxes, which said petition and applica¬ 
tion the Excise Hoard considered, and after con¬ 
sideration thereof and after hearing, granted to said 
Wilson “said supposed license,” and notified the Assessor 
of its action, and the Assessor thereupon issued the 
license to the applicant. 

The first count of the information charges that “said 
supposed license is null, void and illegal, in that said 
premises are and were at the time of the granting of the 
license and at the time of the passage of the Excise 
Law “located in a residence portion of the District of Colum¬ 
bia” 
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al the time „| the grintot “ d 

ti m p „f *i granting of the license and at the 

e passage of the Excise Law “located 
soTd thp arr ° 0m t , here COnducte d and intoxicating liquors' 

wher^l^Znl^of l > T? , ^ 0ek ' ^ ^ ° f ^ 

E* ^ dutl *v 'tfz 

business purposes” (R ec ., pp. i- 3 ). ’ /or 

courtlelow^bpf 6 ^^ C ° UnSel f0r both « id es in the 
open coui^’ ttTT argument 0,1 the demurrer, in 

made by Nathani I w. appllcatlon for a liquor license 

til ,, t haniel Wllson - as set forth in the informa- 
on w as made on behftlf of ^ , it C] b 

t.ZTJTl r ,or tke b *““»' «* ^ .h“J 
evading thfSw (R^pVl7r Zed ^ PUrP ° Se ° f 

The Demurrer. 

forma e tion mUrr K r ’ ^ ^ t0 b ° th counts of the in- 

show the “ d - 
any JfTTT^T 068 not charge the commission of 

the Excise L w ! defined a " d denounced in 

til 1 '. Th . e Dlstr ict of Columbia, a municipal corpora- 

to ll| ha V ng 1SSU6d a license t0 the Metropolitan Club 
to sell intoxicating liquors, acting through its agent the 

Assessor of Taxes, in the mannerVescribed by and ' 
haying accepted and retained, for and in considTtbn 

now esZ a Ded e t 0 o f T HcenSe ’ the lawful fee of $1 - 500 - * 

for the offene f lr” 8 1 ^ prosecu ti° n against said club 
or the offence of selling liquor without a license. 

• The decision of the Excise Board in granting a li 

cense to the Metropolitan Club was final and conclusive* 
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and neither that decision, nor any of the facts presented 
to said board for its determination, and determined by 
it in reaching that decision, can be reviewed in the 
Police Court collaterally, in a criminal proceeding 
brought against the club, by the District of Columbia 
upon a charge of selling liquor without a license. 

IV. The prohibition against granting a license for a 
saloon or barroom on any side of a square where less 
than 50 per cent of the foot frontage is used for business 

purposes, was not intended to and does not apply to 
clubs. 

These propositions, all of which, contrary to the state¬ 
ment found in the brief of the corporation counsel (p. 3), 
were argued in the court below, will be presented in the 
order stated. 

It must be borne in mind that there is, in the informa¬ 
tion, no allegation that the Excise Board found or 
determined as a fact that the Metropolitan Club is lo¬ 
cated in a residence portion of the District of Columbia, 
nor any allegation that the Excise Board found or 
determined as a fact that the Metropolitan Club was 
located on the side of a square where less than 50 per 
cent of the foot frontage is used for business purposes. 
The allegation made in the information and admitted for 
the purpose of settling the issue of law raised by the 
demurrer is to be sharply distinguished from any such 
allegation. The information charges the location of the 
club in a residence section and on a square where less 
than 50 per cent of the foot frontage is used for busi¬ 
ness purposes. It also charges however that a license 
was issued, so that it plainly appears that the Excise 
Board resolved these issues in favor of the club. As 
above stated, the defendant’s contention is that the 
allegations of fact made in the information need not be 
controverted because they can not be tried or deter¬ 
mined in this proceeding in the Police Court. 
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argument* 

I. 

The Information Charges No Offense. 

The offense attempted to be charged in h, q • t 
tion is, obviouslv th» co ii; r arged ln tile informa- 

After Alleging Jhe’ self n hqU ° r W . ithout a K<*nse. 

made necessary by the statute**’ TlT'T 8 ^ th ® facts 
license, viz: the LSl . to the obtaining of a 

of notice of the application The t Pp iCatlon> the giving 
fee with the Collector of Taxes ® P ® 81t,ng ,® f the lic ense 
hearing by the Excise Board, the’ granS of tlfT ^ 
the notification to the Assessor anTTT f * h ®. llCense ’ 
of the license to the applicant by the Assessor 6 
charges that, for the two reasons iZ i T 1 hen “ 
the license is void Th» tr ’ ted ln the two counts, 

informat on iste s iTna oTT ^ ° n the face of the 
having a license * lntoXlcatln « %«or without 

Ex^lIT whSc°o?devTnb denounced in th e 
with the acts set forth * fu beatte mpted to be identified 

ui«. JSi»Sd^‘ h °" t *"* h *™« »»-!«<! • 
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.gmst*'”'' “““ °' te, “ es “ the defendant informed 

Metropolitan'ciub h7 J' “ " t °‘ that the 

-ioiated any *£££% 

JLT lM seen ' *» b « dually clear a.., the 




enumerated offense, the selling of liquor in a part or 
section of the District of Columbia wherein the same is 
prohibited by law, is not intended to be charged. The 
information is not so framed as to embrace that charge. 

If that were the offense aimed at, all the averments as to 
the application for and the issuance of the license, so 
carefully embodied in both counts, and the a\erments as 
to the invalidity of the license and the reasons therefor 
would be absolutely immaterial. It would only have 
been necessary to charge that the defendant did, on a 
certain day, sell liquor at a certain place within a certain 
part, section or district of the District of C olumbia, 
describing it. 

Yet, in spite of the clear intent of the corporation 
counsel or his assistant in drawing the information, 
not to charge the selling of liquor within a part, section or 
district of the District of Columbia wherein the same 
is prohibited by law, there were intimations at the argu¬ 
ment of the case in the court below, and there are dis¬ 
tinct suggestions in the brief here filed by the corpora¬ 
tion counsel that he may fall back upon this last line of 
defense against the demurrer. 1 hus at the \cr\ begin¬ 
ning of the brief for the District of Columbia it is said: 

“This is a prosecution against the Metropolitan 
Club, through its President, Nathaniel Wilson, 
for violations of the excise law—1, in selling in¬ 
toxicating liquor in a residence section of the city, 
and, 2, for selling on the side of a square where less 
than 50 per cent of the front footage is de\oted 
to business” (Brief for District of Columbia, p. 
1 ). 

But it is no offense to sell intoxicating liquors in a 
residence section of the city, nor is it an offense to sell it 
on the side of a square where less than 50 per cent of the 
foot frontage is devoted to business, unless that section or 
that side of a square is one of the parts, sections or dis- 
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tncts of the District of Columbia wherein the sale of 
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paragraph 12 of the Excise Law. P * ° f 
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tion counsel is stating himself out of court in his sCl 

tion' * charges^ he COntend that the informa- 
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,.JF *° mac ^ e answer to another » n H 

different charge after he comes into court by the 

testation " a " d fOTCed in- 

pared Hp Informat 'on which he himself pre¬ 

pared. He will have to argue that the allegations so 

elaborately and carefully set forth in • r 
tion qo t n a . y set in the informa- 

_on as to the application for the license, the deposit 

the license fee, the consideration and hearing of the 

application by the Excise Board, the gating of tl 

icense, and the issuance thereof and also the allegations 

as to its invalidity and the reasons therefor wS ™ 

pi usage. He will further have to argue thatsZe't 

feTda^t 'in' 16 ° Ut fr0 '!I thC information that’ the de¬ 
fendant m error conducted a barroom and sold in- 

P tt ! .ir a * h 00 H s,reet ’ » d «»* *i>.. 

p ace is within a residence section of the District of 
Columbia, „„d to on the aide 
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50 per cent of the foot frontage is used for business 
purposes, the defendant is sufficiently charged with sell¬ 
ing liquor within a part* section or district of the Dis¬ 
trict of Columbia wherein the same is prohibited by law. 

This is not a case where a person being charged 
in an indictment or information with a greater offense 
can be tried upon and found guilty of a lesser. The two 
offenses in paragraph 12 are separate and distinct. One 
is the offense of selling liquor “without first having 
obtained a license as herein provided.” The other is 
selling liquor in a “part, section or district of the Dis¬ 
trict of Columbia wherein the same is prohibited by 
law/’ whether a license to do so had been obtained or not. 
The only facts which make up the first offense are: 
(1) the selling of liquor and (2) non-obtaining of a 
license. The facts which make up the second offense are: 
(1) the selling of liquor and (2) the location of the 
place where the liquor is sold, in a prohibited district. 

Clearly, then, a person brought into court upon an 
information charging the first offense ought not to be 
made to answer to the second, by a forced interpreta¬ 
tion of the information which the pleader himself seeks 
to give to it. 

2. But even if the information be deemed sufficient 
to charge a selling of liquor within “a part, section, or 
district of the District of Columbia wherein the same 
is prohibited by law,” it shows upon the facts averred 
that the defendant in error was not guilty of that 
offense. 

There is no law prohibiting the sale of liquor within 
that “part, section, or district of the District of Co¬ 
lumbia,” within which the Metropolitan Club, at 1700 
H Street Northwest, is located. 

There is a law (sub-paragraph 7 of paragraph 2 of the 
Excise Law) prohibiting the Excise Board from granting 
a license for the maintenance of a barroom in a “resi- 
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Eighteenth Streets to be a rp^ 11 Seventeenth and 
fict, nor does it prohibk the ,1"^ I 0 " 1 ' 0 " °f the Dis - 
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<>r admitted by demurrer ? ’ e '° n though not den «ed, 

PoSoff LaW ’ a Certaia 

only one wav an, I thU , , residence portion” in 

Excise Board itself. deterrnina tion of the 

paragraph 7 of h para»-aph ^“of p W . Says in sub ‘ 

determine in the case of ea'eh i ExC1Se B ° ard to 
whether the location where the barr^^ 0 " 'T llCenSe 
is or is not within the business portion oJ the DistricTa^ 

if not, the license shall be denied-anrlth v . t " ct ’ and 
hereby authorized and reodred ’ h ? ^‘ S 

case what is so far devoted /o h dete ™>«c in each 
; t „ , . ur ae\ otea to business as to constitute 

it a business street or section ” constitute 

city a residence portion because of the constam eh 
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in each case whether a location for a barroom * d de 
not within the residence portion of the cUy ^ *“ 

• o also, with regard to the prohibition on the Excise 
Board against granting a license for a barroom on 
side of any square, block or tract of land where less than 

ssr-rs tssi r r^tr 

District or the District o, Columbia" rtcrSfi™,” 




may not be sold. It merely directs the Excise Board not 
to issue a license for the maintenance of a barroom 
on any side of a square where less than 50 per cent of the 
foot frontage is used for business purposes. What streets 
are so used, and what are not, it left necessarily to the de¬ 
termination of the Excise Board. 

It is clear, therefore, that whatever Congress may 
have had in mind in making it an offense to sell liquor 
within a part, section or district of the District of 
Columbia wherein the same is prohibited by law, it did 
not intend to refer to those prohibitions found in para¬ 
graph 2 of the law. In none of the prohibitions (except 
one, in the eighth sub-paragraph, prohibiting the grant¬ 
ing of a license west of certain lines) did Congress mark 
out or define any “part, section, or district of the Dis¬ 
trict of Columbia,” wherein it prohibited the sale of 
liquor. In all (with the same exception) it merely for¬ 
bade the Excise Board to issue a license, if that Board 
found certain facts to exist in respect to the application 

for such license. 

To what then did Congress refer when it made the sell¬ 
ing of liquor an offense in “any part, section or district of 
the District of Columbia wherein the same is prohibited 

by law”? • . 

Plainly to those parts, sections and districts wherein 

Congress had by prior legislation, absolutely forbidden 
the granting of liquor licenses and the sale of liquor, 
which legislation, be it well noted, Congress is careful 
to continue in force. I n the repealing clause of the Excise 

Law it is provided: 

“Paragraph 25. That this section shall be in 
force and effect from and after July first, nine¬ 
teen hundred and thirteen, and shall be in lieu 
of and as substitute for all existing laws and regu¬ 
lations in the District of Columbia in relation to 
the sale of intoxicating liquors in said District, 
except such laws as prohibit the sale of intoxicating 
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k?." 0 ™ in &rtoin defined sections or parts of the 

is^zsshi ir\ 

such laws above referred t„ " sect !°?> except 
hereby, repealed ” t0 ’ be ’ and the y are 

I he laws thus referred to and referred to in paragraph 

“"'r:" H ,h ! °i e r of " llin * “■>“» -ithiioS? 

■section, or district of the District of Columbia wherein 
the same is prohibited by law,” is denounced, are• 

the saleof Hm lt "!h the granting ° f liqUor licenses for 
he . ale of liquor within one mile of the Soldiers’ Home 

approved February 28, 1891 (26 Stats., 797). 

nenr’th aC n prohlbitin g the sale of intoxicating liquors 
Home f 6 G rr! nt H ° Spital for the Insa ne and the 

lMmStail 8TO).“" d Wr ° Ved >■ 

uCnSf 8 r“ ned “ ,he 

■—«, ~l 8 ,» of t KX w «“! 

certain defined lines. y of 

di^:’r: h co s de ’ were the “ parts > ***««>■, and 

reflrl d * * lCt ° f Columbia >” which Congress 

referred to in paragraph 12 when it made selling liquor 

.. ln an y part, section, or district of the District of 
o umbia wherein the same is prohibited by law” an 

the granting 0 o^ ‘l ® Whi ° h U P roh ibited 

suL .1 J qU ? r hcenses b - v the Excise Board, 
ubj ect to the finding by that board “in the case of each 

< pplication, which is made final and conclusive that a 

■saloon or barroom for which an application for license is 

made is within the prohibition. S 

If, then, the offense charged in the information is 
neither the violation of any of the provisions of the 
license granted to the Metropolitan Club, nor the selling 
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of liquor within a part, section, or district of the District 
of Columbia wherein the same is prohibited by law, it 
must be the selling of intoxicating liquor, “without first 
having obtained a license as herein provided.” 

Does the information charge this offense? 

The theory of the information, as already pointed 
out, is that the defendant sold liquor under a license which, 
though granted by the Excise Board, and issued by the 
Assessor of Taxes, was absolutely void. He is charged, 
therefore, with selling without a license. 

But, under the terms of the statute, this is not an 
offense. The law says whoever sells liquor “without first 
having obtained a license as herein provided” is guilty. 
The information shows on its face that the defendant 
obeyed every precept of the law in applying for the 
license and that the Excise Board, after considera¬ 
tion and hearing, granted a license, and that a docu¬ 
ment called a license was duly issued by the official 
charged with the duty of issuing licenses. In the manner 
described in the information, the Metropolitan Club 
“obtained” its license—its evidence of a decision by 
the Excise Board that it had complied with all the re¬ 
quirements of the law in filing its application and in de¬ 
positing the license fee of $1,500. This “license’' was 
like, in all outward appearance, every other license 
the Assessor had issued to the defendant or any other 
applicant. So far as it could inform itself, the defendant 
had “obtained in the manner provided by law,” that 
which gave him the right to sell intoxicating liquor; 
namelv, the license. How then can it be said that in 
selling intoxicating liquor, he was guilty of committing 
the crime of selling it without having obtained the 
license? 

It will be answered, that if the license was absolutely 
void, a nullity, the defendant never obtained that which 
alone could give him a right to sell liquor—a legal, valid 
license. 
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The reply to this is found in < 

reasons assigned for thn all j • nature of the 

to wit, .heSir,-** »' fans., 
barroom in a res L, ?• ' ,CenSe was panted for a 

the allegation that the Metropolit",, ( M D ' Strict ’ and 
on the side of a square where lL than^n ' ^ s,tuated 
fooU.ntage was devoted to ** 

was situate in a residence nnrf d V ‘ * ets Northwest, 

» «P«% “heTelSon : ' h “f ™- 

could he know that less thin -n 16 k° ar( h Nor 

frontage 1he sontV^e 0 ? H ,Z, ?°' ' he 

Ittenth and Eighteenth Street, , ,““ n Sev ™' 

poses. He could, of course ,1m d f ° r business Pur- 
houses were used purely and • , ? m ' ne as facts what 

what purely and solely as places ofbusine re ? den , ces and 
not determine such questions of mi i 1 ^ >Ut couid 
whether doctors’ offices Soard " k ^ aS ‘° 

“ d h»ne?'.«“S n^Tr T »"* 

business uses. No court no nnhl.V devoted to 

corporation counsel himself, could advisThi eVCn the 
questions. The matter, by the force <>f ti, m 88 to tbese 
left exclusively to the decision of the Excte WaS 

applicant for a license necessarily plac 'd 7 n 

Board all the facts, and necessarily hS ? M° re that 
decision of that Board upon those facts Vthed^ 

othTr^a'm^^were^avorabk th^a' 10 ^ 

thatlf ^ t0 aSSUme bUt t0 consid e P r P WmselfTs 7,7 ^ 

that having complied with all thn m • lowing, 
statute, and being guilh of “^7^ ° f the 
under the law to sell liquor as soon as’ t he T 
issued, as soon as he had obtained it.' Was 

Having thus obtained a license in iu 
scribed in the Excise Law, can an applLn^TmaS 


out a criminal, guilty of the offense of selling liquor 
without first having obtained a license, merely because 
the corporation counsel, or even a court, takes a view 
different from that previously adopted by the Excise 
Board, to whom the matter is left by the law, as to the 
residential nature of the neighborhood of the barroom 
or of the buildings on the side of the square on which it is 
situate? 

If such a finding or determination of fact were overset 
by a court in a criminal proceeding against the person to 
whom a license had thus been issued, it would be in the 
nature of an ex post facto condemnation, the offense itself 
being judicially created and at the same time punished. 

IT. 

The District of Columbia is Estopped to Bring and 
Maintain the Present Prosecution. 

The quasi-judicial tribunal, duly created and estab¬ 
lished by Congress, vested with the primary duty of de¬ 
termining to whom licenses to sell intoxicating liquors 
should or should not be issued, heard and considered 
the application of the Metropolitan Club for a liquor 
license and decided to grant it. The Assessor of Taxes 
thereupon, as it was his duty under the statute to 
do, acting for and on behalf of the municipal corpora¬ 
tion, the District of Columbia, executed and issued a 
license in the form prescribed by law. The Metropolitan 
Club had deposited with its application the sum of $1,500 
with the Collector of Taxes as an officer and agent of the 
District duly empowered to receive the same. And the 
District of Columbia has retained and now has in its 
possession said sum of $1,500. No offer has been made 
to return this deposit to the Metropolitan Club. 

Upon these facts the District of Columbia, the same 
entity which issued the license, acting through its officer 
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the Assessor of Taxes, is now estopped to prosecute 

^ that WWch “ kas expressly 
licensed that club to do-to sell intoxicating liquors. 

Marlell vs. City of East St, Louis, 94 Ill 67 
Groff vs. Fowler, 3 Pick, 300. ’’ ' 

Hanks vs. The People, 39 Ill. App„ 223. 

Genoa vs. Van Alsline, 108 Ill., 555 . 

Oshkosh vs. State ex rel. Perkins, 59 Wis., 425. 

In Marlell vs. City of East St. Louis (supra) an 
c ion was commenced before a justice of the peace to re- 
cover a penalty imposed by an ordinance upon any out 
who should keep a dram shop without a license. 

1 he court said: 

eqSent'to Ir? P . aid , hy Cendant was 
equivalent to an adoption by the citv of the acts 

of the officers who assumed to act on its behalf 

■ (.“T °' ™de 

fc. own. ... So long as the citv ro 

tains defendant’s money paid for a license to^nur 

sue his trade or calling, with the knowledge ofthe 

whether the T paid - k is immaterial 

whether the officers acting on behalf of the citv 

I ere nf fa ra ° r de Jure ^«rs. It makes no 
possible difference through what channel the 

rpe e ?mTt aS th 0 e bt c a ri' Jt W0Uld be unconsc iohable 
o permit the city to recover a penalty from de 

S d r f ° r Pursuing a trade or calling, when 

for the privilege of carrying it on, the citv h. J 

received and retains the consideration exacted 

It" ce LVwiX 3TSB5, 

on“behV’oV’S 1 

officers, or no officers at all. . . . The fo* 

trine of estoppel in pais has been held by this 
court to be applicable to municipal corpora- 
10 ns as well as to private corporations and citi¬ 
zens, but the public will only be estopped, or not 
a. justice and right may require. Any positive 




acts bv municipal officers which may have 
induced the action of the adverse party, and where 
it would be inequitable to permit the corpora¬ 
tion to stultify itself by retracting what its officers 
had done, will work an estoppel. Roby vs. The 
City of Chicago , 04 Ill., 447; Chicago , Rock Island 
and Pacific Railraod Co. vs. City of Joliet , 79 
id., 39; Logan County vs. City of Lincoln , 81 

id., 156.” 

In Groff vs. Fowler (supra), it was held that a license 
granted by the Court of Sessions is valid and will afford 
protection against a prosecution for selling liquor, not¬ 
withstanding that the anterior proceedings may have been 
irregular. The court said: 

“It would be laying a snare for persons who 
obtained a license and paid the excise thereon, to 
leave them subject to prosecution for keeping 
an inn without a license, by allowing any informer 
to unravel the proceedings of the court in order 
to detect some irregularity therein.” 

In Hanks vs. The People (supra), the principle of 
estoppel was applied though not by name. In that 
case a license to sell liquor was issued to the defendant 
under an ordinance, valid on its face but not legally 
passed. The contention was that the license was void, 
therefore no defense to a criminal prosecution for selling 
liquor without a license. The court, in holding that the 
defendant was not guilty of any crime, said: 

“The only question presented, therefore, for our 
consideration in this record, is whether, under 
the admitted facts in the case, the appellant was 
criminally liable for selling intoxicating liquors. We 
think appellant was not liable. He had the license 
required by law and had executed his bonds, and 
so far as it was in his power he had complied 
with the law, and honestly supposed he had a law¬ 
ful right to make the sales. He had a right to pre¬ 
sume that the village authorities followed the law 
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in parsing the ordinance in question, and publish- 
evidence here entirplv f u ;ic / l ' thlnk the 

convict a man ,,nJl r 1 ■ the mminaI law to 
„•// . , Illtin under such circumstanpps Th„ 


<i™S 1 27. X* .2 Sir- ,h “ - * 

r."2:2;r :; — 

the license was not 'he theory that 
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by 1 its^ommon^c^^-?* ^ Perkins ( Sl *pra), the town, 

i *SZ£ 

brought before the courts by certiorari and thT 

for the common council argued that the license originally 




issued was void. In reply to this contention, the court 
said: 

“In respect to the first objection, we must pre¬ 
sume from the return that a lawful license had 
been granted; indeed, the city authorities are es¬ 
topped by their action in the matter from denying 
the fact. For it affirmatively appears that they 
granted a license, received the license fee, ap¬ 
proved the requisite bond, and have attempted 
to revoke the license. In view of these incon¬ 
testable facts, it comes with ill grace from the 
city authorities to claim that there was some 
informality or failure to comply strictly with the 
provisions of the city charter in granting the license 
in the first instance.” 

►So, in the present case, it certainly comes with ill 
grace from the corporation counsel to claim that there 
was some informality or even mistake in a decision as to 
some matter of fact of the Excise Board in issuing a 
license to the Metropolitan Club, when, by reason of that 
very informality or mistake the District of Columbia has 
received and now has (or has covered into the Treasury, 
it is immaterial which) the sum of $1,500, in considera¬ 
tion for the license issued. 

The corporation counsel is here seeking to recover a 
money penalty from the defendant in error for and on 
behalf of his principal the municipal corporation, the 
District of Columbia, for the doing of an act, or the car¬ 
rying on of a business which his principal itself had 
licensed and for which it had received the license fee. 

As said in the leading case of Martell vs. City of East 
St. Louis (94 III., 67), under these circumstances: 

“It would be unconscionable to permit the city 
to recover a penalty from a defendant for pur¬ 
suing a trade or calling, when, for the privilege of 
carrying it on, the city had received the con¬ 
sideration exacted of him.” 
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favor of the club of all facts upon which were 
dependent the right of the club to a license. Among 
these facts, so conclusively found by the Excise Board 
were (1) the fact that the club is not located in a resi¬ 
dence portion of the city; and (assuming that the proviso 
of the seventh sub-section of the Excise Law applies to 
clubs) (2) that more than 50 per cent of the foot frontage 
of H Street between Seventeenth and Eighteenth Streets 
Northwest, is devoted to business uses. Even though 
it palpably erred in its decision of these facts, that deci¬ 
sion can not be collaterally attacked. 

This is the basic proposition of the defendant in error, 
and its component elements will be separately discussed 
as follows: 

A. The Excise Board as a quasi-judicial tribunal, 
its powers and jurisdiction. 

B. The findings and conclusions of quasi-judicial tri¬ 
bunals, like the Excise Board, if made within the scope 
of their powers, are not subject to collateral attack, 
either as to the decision itself or any of the facts embodied 
in it. 

C. The Excise Board in granting a license to the 
Metropolitan Hub was acting within the scope of its 
powers, and its decision was final and conclusive specifi- 
callv as to the facts (a) that the Metropolitan Club 
was not situate in a residence portion of the District, 
and (6) that more than 50 per centum of the foot frontage 
of the side of the square on which the Metropolitan Hub 
is situate, is used for business purposes, assuming that the 
proviso of the seventh sub-section of the Excise Law 
applies to clubs. 
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A. 

The Excise Board as a Quasi-Judicial Tribunal, Its 

Powers and Jurisdiction. 

The words defining the duties of the Excise Board as 
Se Lata"e: ° f pa ^ a P* 2, of ’the 

and may require a report thereon by thechief of 

coth/C ’’ aCti ° n ° f Said b ° ard Shatl ^Sand 

ii w * be panting by said board of a license to 

hce„Te to e f. tn,g T° rS ’ the ^ssor shall f" s «A 
' u, l, roll le i appll , ca '. lt - Sai< l board shall make 

ihis see fon '' |[ egUla ! 10nS for carr >' ill S into effect 
section a* it may beem requisite and proper/' 

|n the first paragraph of the law it is provided that 
person company, co-partnership, association, club 

ZZeTrT manUfaCtUre > «“• ° ff <* ^r sale,’keep 

r sale, traffic in, barter, exchange for goods, give awav 
or otherwise furnish, in the District of Columbia, any 
intoxicating liquors, except as hereinafter provided." 

e start, then, with the proposition that the Excise 
oard is given by the Excise Law exclusive and plenary 
ower m the granting of licenses to sell intoxicating 
lquors. There is no appeal from its decisions. and no 
prousion is made for review by certiorari or otherwise, 
n the contrary, its decisions are declared in the law to be 
nal and conclusive.” Whenever an application for the 
sale of intoxicating liquor is filed, by whomever filed 
for whatever location in the District of Columbia, the 
Excise Board must receive it, take it up, consider it and 
decide to grant or refuse it. The Boarif, in short, not 

° n :J ha / the P ° Wer ’ but ls charged with the duty of 







taking up, considering and passing upon all applications 
for liquor licenses. It can not refuse to entertain any. 
Not so if an application for a dog license, a peddler s 
license, or an automobile license or a pawnbroker s license 
were filed with the Excise Board. It would be bound to 
sav, in such case, “we can not receive this application, 
we can not take it up, we can not consider it, for we have 
no power to act upon it, we have no jurisdiction. 

What, then, are the powers and duties of the Boari 
in those cases in which it has jurisdiction, in the case of 

application for liquor licenses. 

In the first place, it has the power, in the exercise 

of its discretion, to refuse any and all licenses. It is never 
bound to grant a license to any one, and if an applicant is 
aggrieved by an unjust refusal, he is without remedy. 
As to him, the corporation counsel will admit the refusal 

of the board is “final and conclusive.’’ 

What actuates the Board, what moves it to the exercise 
of its duty and discretion in deciding to grant a license. 

The Board must first consider and decide on the facts 
required by the law to be set forth in the petition for the 
license of every person applying for the same; they are: 

(а) The name and residence of the applicant and the 

time he has resided in the District. 

(б) A statement describing the place for which a license 


is desired. 

(c) Name and resilience of the owner of the premises. 

(d) A statement that the applicant is a bona fide 
resident of the District of Columbia and not less than 21 
years of age and whether he has been adjudged guilty ot 

violating the liquor or gambling laws. 

(e) A statement that he intends to and will carry on 

the business for himself. 

(/) A statement that he intends to superintend in per¬ 
son the management of the business. 

This petition must be sworn to, and if a false statement 
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thC aPpHcant Shal1 be kerned guilty 
perj ury and his license revoked, if already granted ~ 

Notice of the filing of this petition must be given and 

led no final action shall be taken until the protestants 
are given a hearing. Protestants 

If the application is made on behalf of a club as in the 
present case, the law provides: ’ 

a club^mist^f 6 t b °f rC ! may « rant a license to 
club is dnlv fn b satisfactorily shown that such 

bona fide •d| 1 ?io° rPOrated ’ that its membership is 

sassssris:-” ^ 


tioI h fnr „ S V then ’ u P ° n the filing of a sim Ple applica- 
or a license by a club, a set of facts of varying 

ExcisfTBoarcHs U '* H 1 ^ dis P roof - ^ the 

xcise Board is called upon to decide. If there is no 

opposition to the application, the problem of the Board 

r« j‘ t t dm : uU ;" thm '• 

“ K e , d> th A P/ ot estant must be given an opportunity 
to be heard before final action may be taken by the Board 

2 find ,r an S ° mething vef y nk e a trial and the Board 
will find t necessary to hear testimony for and against 

the questions of fact put in issue by the protestants 

J, ® are ; how ' ever - oth er facts which in the case of each 
application for a license the Board is bound to consider and 
determine, whether protests are filed to the application or 
n °t_ These are those facts which are found in the many 
prohibitions against the issuance of licenses to sell 
intoxicating liquors to certain places and within certain 
areas, not, however, specifically defined. 

If, after consideration and hearing, the Board finds 
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itself about to decide the facts set forth in the petition of 
an applicant in his favor, and in the exercise of its dis¬ 
cretion, is about to grant the license, it must, before 
finally deciding to grant it, make the following inquiries: 

(a) If the application is for a hotel, has the hotel less 
than fifty bedrooms for guests; is the character of the 
hotel, or of its manager, objectionable? 

(b) Are there already three saloons or barrooms (other 
than in hotels or clubs) on the same side of the street 
between intersecting streets as that on which the present 
applicant desires to locate his barroom; or are there more 
than four on both sides of that street? 

(c) Is the proposed barroom within 300 feet of an alley- 
way occupied for residences or of places commonly 
called slums? If so, the vote of the Board must be 
unanimous. 

(d) Is the proposed barroom (if not in a hotel or club) 
within 400 feet of a public schoolhouse or established 
college or university, or is it within 400 feet of any now 
established house of religious worship? To determine 
this question of fact, the measurement must be between 
the nearest entrances to each by the shortest course of 
travel. 

(e) Is the proposed barroom in the waiting room of any 
station or depot of any steam or electric railroad or other 
carrier for the transportation of passengers within the 
District of Columbia? 

(/) Is the proposed barroom in a residence portion 
of the District of Columbia? 

In connection with the decision of this question of fact, 
the law’ makes it the duty of the Board to determine in 
the case of each application, whether the location where 
the barroom is to be located is or is not w ithin the business 
portion of the District, and if not the license shall be 
denied. The Board is further authorized and required to 
determine in each case, as a matter of fact, w r hat is so far 
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devoted to business as to constitute it o k • 
or section; but— constitute it a business street 

business purposes 9 If tt. 1 * 1 1S use< ^ ^ or 

granted. S °’ the llcense “«*» not be 

described ^ in the territor y west of the lines 

S? sub-paragraph 8 of paragraph 2 of theExcise 

(<) Is the proposed barroom located within 1 non r * 

:: 7 „ :z 7irziz:l;z: 

the ExZ liolnrlnlJ'V'n^f^ ^ * 

In the consideration of the facts invnhm i • . . 

prohibitions, the Board is exercisine the “ theSe 
and functions as those exercised in considering th 
facts set forth in the petition. It is exerciW the 
diction conferred on if h v ik *. ^ J uris ' 

whether or n„7 „ th ' 7 StatUte to determine 

license the lie ^ ° f each W 1 ‘cation for a 

license, the license ought to issue. 

I pon this somewhat detailed consideration „f tu 
duties, functions and powers of the Excise Board ° 

dear to require further discussion tZ U 1 s J °° 
judical tribunal, established by Congress for the purpose 
of deciding upon applications for liquor licenses of dl 
ciduig which of the applicants submitted to ^ br ,t 

If any doubt remains upon this point it is necessary 
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only to refer the court to its own decisions in Washington 
vs. Johnson (12 App. D. C., 545), and in ( . S. ex ref 
Stevens vs. Richards (33 App. D. C . 410). In the 
first of these cases the court said of the excise board 
constituted under the aet of March 3. 1303. like the 
sent Board with respect to its powers: “ 1 he duties of the 
excise board under the act is discretionary and quasi- 

judicial.” • . . f *1 _ 

We can proceed then to the ascertainment of the 

effect of the decision or judgment of such a tribunal. 
In this connection it may be pointed out that it is 
not necessary to confine our attention to the effect of 
the decisions of excise boards alone as does the corpora¬ 
tion counsel in his brief. If such a board is a quasi- 
judicial or special tribunal, its decisions are of the same 
effect, if made within the scope of the jurisdiction and 
powers, as those of any other officer, commission or 
board, to whom the legislature entrusts and charges 
the determination and settlement of certain kinds of 

questions. 

B. 

The Findings and Conclusions of Special or Quasi- 
Judicial Tribunals, Like the Excise Board, Are Final 
and Conclusive and Are Not Subject to Collateral 

Attack. 

It seems to be not enough for the corporation counsel 
that Congress should have specifically declared that the 
■wtion of the Excise Board on an application for liquor 
licenses should be “final and conclusive .” He insists 
that such action is neither final nor conclusive if it 
appears that, in granting a license, the board came to an 
erroneous conclusion as to one of the facts presented 
to it for decision, upon which its action was based. Mich 
an error, it is contended, renders the action nugatory, 
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because iif the question of fact had been correctly decided 
l>.v the Board, it would not have had “power” or “iuris- 

1 ice use *° the aCtion thilt if did in granting the 

Such an argument blindly ignores the meaning and 

essence of “jurisdiction,” which is the power to take up 

consider and decide a matter. Consequently it goes 

contrary to the whole doctrine of collateral attack and 

the conclusive effect of the decisions of quasi-judicial 
tribunals. 

Bearing always in mind that the Excise Board is given 
exclusive and complete power to act upon all applications 
for licenses to sell intoxicating liquors, let us consider the 
authorities and decisions bearing upon the finalitv 
of the decisions of such a board, first, generally, anil 
second, with particular regard to the finality of the deci¬ 
sion of facts, often called the “jurisdictional facts ” 
involved in the findings of the board. 

^ Some very clear expositions of the distinctions between 
jurisdiction” and “merits,” between “jurisdictional 
facts and those which are decided in the exercise of juris¬ 
diction, are found in some of the decisions of the Supreme 
( ourt. These decisions also point out (what is frequently 
lost sight of, and notably by the corporation counsel in his 
brief in this case) that there is no distinction, as to 
finality and immunity from collateral attack between the 
decision of a special tribunal having limited powet 
and a court of general jurisdiction, provided each, in 
the renchtion of the judgment or decision, is acting 
within the scope of its jurisdiction. 

In Briscoe vs. District of Columbia, 221 U. S., 547 a 
bill in equity was filed to vacate an assessment for bene¬ 
fits made in a condemnation proceeding. One of the 
grounds of objection to the assessment was that the Su¬ 
preme Court of the District of Columbia failed to order a 
second jury upon exception being filed to the assessment 






of the first jury, as directed in section 203 of the Revised 
Statutes, relating to the District of ('olumbia. 

The Supreme Court, in pointing out that if this was so 

it would have constituted error merely and would not 
have gone to the jurisdiction of the court, said: 

“But the court was possessed of jurisdiction 
over the parties and over the subject-matter. 
If the owner assessed did not in some way take 
steps to set aside the first verdict, its confirma¬ 
tion would necessarily he final. If he was denied a 
second jurv, when entitled to it, the court would 
fall in error, but the order confirming the assess¬ 
ment would not be void. 

“There is no possible ground for upholding the 
present collateral attack if the order was voidable 

onlv. . . . 

“The court was in the exercise of a special sta¬ 
tutory jurisdiction, but all the facts necessary to 
the exercise of that jurisdiction appear to have 
existed, and such a judgment is no more subject 
to collateral impeachment than if the court had 
been exercising its general jurisdiction. Secombe 
r* Railroad Co., 23 Wall., 108; Fauntleroy vs. 
Lum, 210 U. S., 230, 234; United States, for use, 
etc., vs. Morse, 218 U. S., 493. 

In Secombe vs. Railroad Company , 23 Wall., 108, in 
which certain condemnation proceedings were attacked 
for illegality, the court said: 

“This suit is an effort to question the propriety 
of the condemnation and sale of the property 
in a collateral proceeding, not by the party 
even whose land was appropriated, but by a 
stranger to the original proceeding, who, whatever 
his motive in buying, got no other estate than the 
original owners could convey—a fee subject to 
the easement of the railroad company. 1 he judg¬ 
ment of condemnation in this case was rendered by 
a competent court, charged with a special statu¬ 
tory jurisdiction, and all the facts necessary to the 
exercise of this jurisdiction are shown to exist. 
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A judgment thus obtained is no more subject to 

111 a co l J lateral proceeding than the 
dictfon nt ° f any ° ther C ° Urt ° f exclusive juris- 

“If it were so, railroad companies would 
have no assurance that the steps taken by them to 

ftndX the r 'i S ) h u ° f way would conclude any one, 
legation ”° U d ^ constantIy sub Ject to vexatious 


JWeroy vs. Lum, 210 U. S„ 230, was an action 
pon a Missouri judgment brought in a court of Mississ¬ 
ippi. The declaration set forth the record of the judg¬ 
ment. The defendant pleaded that the original cause of 
action arose in Mississippi out of a gambling transac- 
ion in cotton futures; that he declined to pay the loss- 
that the controversy was submitted to arbitration, the 
question as to the illegality of the transaction not being 
included in the submission; that an award was rendered 
against the defendant; that thereafter, finding the de¬ 
fendant temporarily in Missouri, the plaintiff brought suit 
there upon the award; that the trial court refused to 
allow the defendant to show the nature of the transac- 
tmn, and that by the laws of Mississippi the same was 
illegal and void, but directed a verdict if the jury should 
find that the submission and award were made, and re¬ 
mained unpaid; and that a verdict was rendered and the 
judgment in suit entered upon the same. This plea 
was demurred to on the constitutional ground and the 
demurrer overruled. Thereupon replications were filed 
setting up the constitution, and these were demurred to 
The Supreme Court of Mississippi held the plea good and 
the replications bad; a judgment was entered for the 

defendant. Mr. Justice Holmes, in reversing the iude- 
ment of the court below, said: 

•j X °u d °! lbt i,; son ?etimes may be difficult to de- 
cld f whether certain words in a statute are di¬ 
rected to jurisdiction or to merits, but the distinc- 
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tion between the two is plain. One goes to the 
power, the other only to the duty of the court. 
Under the common law' it is the duty of a court 
of general jurisdiction not to enter a judgment 
upon a parol promise made without consideration, 
but it has power to do it, and, if it does, the 
judgment is unimpeachable, unless reversed. Yet 
a statute could be framed that would make the 
power, that is, the jurisdiction of the court, de¬ 
pendent upon whether there was a consideration 
or not. Whether a given statute is intended 
simply to establish a rule of substantive law, and 
thus to define the duty of the court, or is meant 
to limit its power, is a question of construction 
and common sense. When it affects a court of 
general jurisdiction and deals with a matter 
upon w hich that court must pass, we naturally are 
slow' to read ambiguous words, as meaning to 
leave the judgment open to dispute, or as intended 
to do more than to fix the rule by which the 
court should decide.’’ 


It is to be observed that in this case the Mississippi 
statute in question provided that contracts in cotton 
futures “shall not be enforced in any court.” 

This seems to be a prohibition as emphatic as the 
prohibitions contained in the Excise Law against the 
granting of licenses to saloons situated in certain locali¬ 
ties. 

In United States for use of Mine vs. Morse, 218 U. S., 
493, which was an action on trustee’s bond, the de¬ 
fense was that the Supreme Court of the District of 
Columbia exceeded its authority in decreeing the sale of 
land by the trustee, the principal in the bond. 

The court held that the validity of the decree, being a 
decree of a court of general jurisdiction, could not be col¬ 
laterally attacked. The court fully reviews the au- 
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thorities upon this question, 
the court said: 


In the course of its opinion, 


The Supreme Court of the District had juris¬ 
diction over the subject-matter, the res. It had 
jurisdiction oyer the parties. It was, according to 
due course of equity proceeding, called upon to 
examine the will and the statute which gave 
the power to make the sale in certain circum¬ 
stances. If then jurisdiction consists in the power 
to hear and determine, as has so many times been 
said, and the court errs in holding that a case has 
been made either under its inherent power or its 
statutory authority, can it be said that it has 
usurped jurisdiction and that its decrees are abso¬ 
lute nullities. To this we can not consent. If the 
court was one of general and not special jurisdic¬ 
tion, if under its inherent power, supplemented 
by statutory enlargement, it had jurisdiction 
under any circumstances to sell the real estate of 
minors for reinvestment, it had jurisdiction to ex¬ 
amine and determine whether the particular 
application wa-s within or beyond its authority. 

1 o do this was jurisdiction. If it errs, its judgment 
is reversible by proper appellate procedure. But 
its judgment, until it be corrected, is a judgment 
and can not be regarded as a nullitv. 


1 he validity of proceedings for the sale of real estate 
of intestates under statutes conferring on Probate Courts 
that power, in event of personal estates not being suffi¬ 
cient to satisfy the debts of the decedent, has been, more 
than once, decided by the Supreme Court as not'being 
open to collateral attack. The sufficiency of the proof 
upon which the court took its action is not a matter 
open to consideration in a collateral manner. It is enough 
that there is something of record which showed the 
subject before the court and that the granting of the 
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license was an adjudication upon all the facts necessar\ 
to give jurisdiction. 

See— 

Comstock vs. Crawford, 3 Wall, 390. 

Grignon's Lessee vs. Astor, 2 How., 319. 

The principle of the foregoing cases is plainly applic¬ 
able in the case at bar. The Excise Board was given 
power and jurisdiction to hear and determine all applica¬ 
tions for liquor licenses. If, in granting a license, the 
Board “in the exercise of jurisdiction, disregarded, mis¬ 
construed, or disobeyed the plain provisions of the law 
which gave it the power to hear and determine the case 
before it,” the right of the applicant to his license is, 
nevertheless, complete. 

A short reference to a few cases, with which this court 
is so familiar, involving the conclusiveness of the deci¬ 
sions of executive officers of the Government, is pertinent 
to our inquiry. 

In United States ex rel . Dunlap vs. Black , 128 U. b., 
40, it was held the courts will not interfere with the 
executive officers in the exercise of their official duties 
“even where these duties require an interpretation of the 

law.” c 

In Riverside Oil Company vs. Hitchcock , 190 U. k., 

316, 324, it was said: 

“Whether he decide right or wrong is not the 
question. Having jurisdiction to decide at all, he 
had necessarily jurisdiction, and it was his duty 
to decide as he thought the law was, and the courts 
have no power whatever under those circum¬ 
stances to review his determination by mandamus 
or injunction.” 


In Marquez vs. Frisbie , 101 U. S., 473, which was a 
bill in equity to review the decision of the Land De- 
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partment in a preemption case, Mr. Justice Miller 
remarked: 

This means, and it is a sound principle, that 
where there is a mixed question of law and of 
tact, and the court can not so separate it as to see 
clearl y where the mistake of law is, the decision 
ot the tribunal to which the law has confided the 
matter is conclusive.” 


,}^, Bu ^ ennin9 vs> Chi cago, St. Paul, etc., Railivay, 
163 U. S., 321, Mr. Justice Brewer said: 

It has undoubtedly been affirmed over and 
over again that in the administration of the public 
land system of the United States questions of 
fact are for the consideration and judgment of the 
Land Department, and that its judgment thereon 
is final. Whether, for instance, a certain tract is 
swamp land or not, saline land or not, mineral land 
or not, presents a question of fact not resting on 
record, dependent on oral testimony; and it can 
not be doubted that the decision of the Land 
Department, one way or the other, in reference to 
these questions is conclusive and not open to 
mitigation in the courts, except in those cases 
o fraud, etc., which permit any determina¬ 
tion to be reexamined.” ... 


In A oble vs. Union River Logging R. R. Company , 14;7 
U. S., 165, the position of the defendants was that 
the existence of a railroad, with the duties and liabilities 
of a common carrier, was a jurisdictional fact without 
which the Secretary had no power to act, and that 
it was competent for his successor to revoke his approval 
obtained by alleged false representations; in other words, 
that the proceedings were a nullity, and that his want of 
jurisdiction to approve the map may be set up as a de¬ 
fense. 1 he court then cited numerous cases of fact which 
are strictly jurisdictional and then said: 

'‘There is, however, another class of facts which 
are termed quasi jurisdictional, which are neces- 
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sary to be alleged and proved in order to set 
the machinery of the law in motion, but which, 
when properly alleged and established to the 
satisfaction of the cfourt, can not be attacked 
collaterally. With respect to these facts, the 
finding of the court is as conclusively presumed 
to be correct as its finding with respect to any 
other matter in issue between the parties. Ex¬ 
amples of these are allegations and proof of 
the requisite diversity of citizenship, or the 
• amount in controversy in a Federal court, 
which, when found by such court, can not be 
questioned collaterally; . . . The existence 

and amount of a debt of a petitioning debtor 
in an involuntary bankruptcy; . . . the fact 

that there is insufficient personal property to pay 
the debts of a decedent, when application is made 
to sell his real estate; . . . the fact that one 

of the heirs of an estate had reached his majority, 
when the act provided that the estate should not 
be sold if all the heirs were minors; . . . 

and others of a kindred nature, where the want of 
jurisdiction does not go to the subject-matter 
or the parties, but to a preliminary fact neces¬ 
sary to be proven to authorize the court to act. 
. . . In this class of cases, if the allega¬ 

tion be properly made, and the jurisdiction be 
found by the court, such finding is conclusive and 
binding in every collateral proceeding. And even 
if the court be imposed upon, by false testi¬ 
mony, its finding can only be impeached in a pro¬ 
ceeding instituted directly for that purpose.” 


The stars appearing in the above extract indicate 
cases cited. 

Thus, we contend that in order to properly exercise 
the functions imposed in it by Congress, in granting 
or refusing liquor licenses to clubs, the Excise Board 
had to decide, first: Whether the proviso in sub- 
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while in Missouri it is-declared that the accepted 
mode of testing the validity of a dram-shop 
license when the facts necessary to determine its 
validity appear of record, is by certiorari (Cooper 
vs. Hunt, 103 Mo. App., 9, citing 37 Mo. App., 
338; 71 Mo. App., 180; 97 Mo. App., 212; 128 
Mo. App., 304). But it is the general rule that 
the validity of a license can not be attacked in a 
collateral proceeding. So where the county court, 
having the exclusive power of granting licenses, 
has determined that there has been a compliance 
with the law by the applicant for the license and 
has issued the same to him its judgment or order 
is binding and conclusive and can not be over¬ 
thrown except in some proceeding directly attack¬ 
ing it and can not be impeached in a collateral 
proceeding such as on the trial of a prosecution 
for selling liquor in violation of law (State vs. 
Evans, S3 Mo., 319). And on the prosecution of 
a person charging that, having a license as a 
dram-shop keeper, he kept his saloon open on 
Sunday in violation ol the law, he will not be 
permitted to question the validity of the order 
of the court which issued the license to him, as to 
permit this would be to attack the record and 
judgment ot a court ot record in a collateral pro¬ 
ceeding (State vs. Mulloy, 111 Mo. App., 097). 
So, in an early case in Kentucky it was decided 
that the county court had the power to grant a 
license to keep a tavern and that if improperly 
granted it must be vacated by a direct proceed¬ 
ing and could not be collaterally determined on a 
presentment for retailing spirits (Com. vs. Graves, 
IS B. Mon. (Ivy.), 33). Again, where the return 
made by the city official issuing a license, shows 
that the city authorities granted the license and 
shows also the payment of the license fee and the 
giving and approval of the bond, it will be pre¬ 
sumed that the license was lawiullv granted and 
the city authorities are estopped from denying 
such fact (Common Council vs. State, 59 Wis., 

425).” 
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such business, can not be collaterally impeached in a 
criminal prosecution by evidence tending to show that 
the powers of the corporation had been divested b> a 
parochial election in favor of prohibition. In the course 
of its opinioYi the court said: 

“The next contention of the State is that 
the action of the municipal authorities of the town 
of Bastrop in licensing the sale of intoxicating 
Hquors was null and void as being in contraven¬ 
tion of the will of the voters of the pansh as ex- 
nressed at the elections held in November, 1904. 

“Defendant, however, objected to tiny collatera 
attack on the license issued to him and to the a - 
missibility of evidence tending to show that the 
action of the municipal authorities was ultra vires. 

“The town of Bastrop has authority under its 
charter to license the sale of intoxicating hquors. 
The State offered to prove that this authority had 
been divested as the result of a parochial election, 

held November, 1914.’ . 

“Neither the town nor the parish are parties 
this proceeding and neither would be bound b> 
anv judgment herein rendered. 

“The town had at least apparent authon y 
to issue the license, and we do not think that the 
license held by the defendant can be collaterally 
impeached in a criminal proceeding. 

“This seems to be the general rule of law 

0t “TlieproducUon of a license in proper form is a 
complete defense and precludes all further in¬ 
quiry as it is not collaterally impeachable. 
The'finding of the licensing authorities is conclu¬ 
sive on the State_. Black on Intoxicating Liquors, 

sec. 0 O 8 ,178^13^ defenc j ant is pro secuted for sell¬ 
ing 'intoxicating liquors without a license, and he 
produces a license in due form issued apparently 
bv competent municipal authority. . 

y< ‘If the power of the town of Bastrop to issue 
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a special tribunal, in all cases in which that tribunal 
acts, it is exercising the special power or jurisdiction 
conferred upon it and its decision in all such cases is ac¬ 
cordingly fin^l and not subject to review upon collateral 

attack • 

In the present case the Metropolitan Club pre¬ 
sented its application for a liquor license to the Excise 
Board. In that application it set forth all facts which if 
true might entitle it to a license. It also set forth 
such facts as showed that under paragraph 5 of the Excise 
Law it was a club duly incorporated, its membership bona 
Jide, all being of an equal status with equal privileges 
and responsibilities, that its purposes were legitimate, and 
that the selling of liquor intended was no more than an 
incident, and was not a prime source of revenue. The 
application showed that the location of the club 
was to be at 1700 H Street, Northwest. Will it be 
contended that at the moment of the filing of this ap¬ 
plication the Excise Board did not have power to read the 
application and to consider it? Will it be contended that 
the Excise Board did not have the power to hear testi¬ 
mony as to the truth or falsity of the statements contained 
in the petition? Will it be contended that the Excise * 
Board did not then have power to hear and determine 
remonstrances against the issuance of a license to the 
Metropolitan Club? It is said indeed that the Board 
did not have jurisdiction to issue a license in this case be¬ 
cause the Metropolitan Club is located in a residence 
portion of the District and because it is on the side of a 
square where less that 50 per cent of the foot frontage 
is devoted to business purposes. But how could the 
Excise Board learn of this fact, w hich it is said would oust 
it of all jurisdiction, if it had no power to proceed in the 
case, could not even read of the application of the 
Metropolitan Club for a liquor license? If it is to be 
conceded, as indeed it must be, that the Excise Board had, 
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located on the side of a square having less than 50 per 
cent of its foot frontage devoted to business, its deci¬ 
sion upon those facts is conclusive, though erroneous. 

) Freeman on Judgments, sections 523 and 524. 
Mother vs. Hood, 8 Johnson, 44. 

Bonbright vs. Schocttler , 127 Fed., 320. 

Smelting Co. vs. Kemp , 104 U. S., 036. 


Freeman in his work on Judgments (cited above) states 

the rule as follows: 

“Whenever the jurisdiction of a court not ol 
record depends on a fact which the court is re- 
ouired to ascertain and settle by its decision, such 
decision, if the court has jurisdiction of the parties 
is conclusive, and not subject to any collateral 

attack.” 


The following cases cited in support of the text: 

Brittain vs. Kinnaird, 1 Brod. and B., 432. 

Bitts vs. Bagley, 12 Pick., 572. 

Yanderheyden vs. Young, 11 Johns., 150. 
Evansville R. R.Co. vs. Evansville,15 Ind., 395,4-1. 
Wanzer vs. Howland, 10 Wis., 16. 

Angelli> S .Robbins,4R.I.,493. 

Dyckman vs. Mayor of N. 5 5 V 1 434. 

Agnrv vs. Betts, 12 Ale., 41 o. 

Low vs. Dore, 32 Me., 27. 

Waterhouse vs. Cousins, 40 Me., 333. 

People vs. Hagar, 52 C ah, 182. 

Bonsall vs. Isett, 14 Iowa, 309. 

Ela vs. Smith, 5 Gray, 135. 

Porter vs. Purdy, 29 N. \106. 

Wyatt vs. Rambo, 29 Ala., 519. 

Goodwin vs. Sims, 80 Ala., 102. 
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524 ’ thC rU ' e iS 8tated b >' Freer nan as 

authority t„ e °| Ur • i° f l pecial jurisdiction, having 
authority to decide the matter in controversy 

•acquires junsdicion over the parties to the suit’ 

its judgment is final and conclusive, unless re’ 

a ? pe, h e C0Urt ‘ Such judgment 
an not he over-hauled or controverted in anv 

original suit at law or in equity. Its merits 
can nowhere be collaterally investigated. No error 
however palpable, will vitiate it ‘An inS 
•court having acquired jurisdiction, the same 
intendments will be made in its favor, as in the case 
of superior courts.’ ” 

See also cases cited in notes. 

In Mather vs. Hood (supra), it'was held that the 
record of conviction by a justice of the peace is not 
traversable; and if it shows that it had jurisdiction and 
proceeded regularly, it is conclusive, and a bar to anv 
suit brought against the justice. 

In Bor,bright vs. Schoeltler (supra), the facts were 
as follows: By a statute in Pennsylvania, owners of fac- 
torj buildings are required to provide fire-escapes of a 
certain kind m their factories. The Board of Fire Com¬ 
missioners are required to inspect the fire-escapes, and if 
found to be in compliance with the law, to issue a certi- 
ficate approving the same. Defendant here was sued by 
plaintiff who was injured by reason of defective fint 
escapes. One oi the questions was as to the effect of the 
certificate issued by the board. The court held it to be 
conclusive and a complete defense to an action under 
the statute, although the board may have made an 
error in granting the certificate. 

The court (Acheson, Dallas and Gray sitting, opinion 
by Acheson), said in the course of its opinion (p. 323); 

“\Vhat effect is to be given to a certificate aD 
proving an external fire-escape, granted by the 
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fire marshal and fire commissioners under the 
provisions of that act? The act does not in ex¬ 
press terms declare the effect of the certificate, 
but it seems to us that, upon well-settled princi¬ 
ples, such certificate, when properly issued in 
accordance with the terms of the act, must be 
taken as conclusive evidence of a compliance with 
the law. It is an indisputable proposition that 
where power or jurisdiction over a subject- 
matter, involving the exercise of discretion and 
judgment, is vested by law in a public officer or a 
special tribunal, the determination of such officer 
or tribunal as to such matter, when regularly 
made and within the scope of delegated au¬ 
thority, is valid and binding and can not be ques¬ 
tioned collaterals.” 


The following cases are cited, United States vs. 
Arredondo , 6 Pet., 691, 729; Belcher vs. Linn , 24 How., 
508. 

For full discussion see Vanfleet on Collateral Attack , 
sec. 62, et seq. 

In Smelting Co. vs. Kemp , 104 V. S., 636, the facts 
involved were very different from those presented in this 
case, but the principle which governed that-case should 
apply here. There the question was as to the effect of a 
patent issued by the Land Department. In the trial 
of the case in the court below the patent having been 
offered in evidence the court admitted the record of the 
proceedings of the Land Office to impeach the validity 
of the patent. 

The court, by Mr. .Justice Fields in holding that the 
evidence was erroneously admitted, said, after defining 
the duties o. r the officers of the Interior Department in 
issuing patents to land: 

“In the course of their duty the officers of that 
department are constantly called upon to hear 
testimony a^ to matters presented for their 
consideiation, and to pa-s upon its competency, 
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3 X» Tl wei « ht ' In that respect they exer- 

held in vi a fUnct,on - and - therefore, it has been 

iudgmpnt n0U f S instances ky this court that their 
J agment as to matters of fact, proDerlv Hpfpr 

nunable by them, is conclusive when brought 

notice in a collateral proceeding. Their iudir- 

ment in such cases is liL-** tk r ,1 jnug- 
i Lases is, like that of other special 

ribunals upon matters within their exclusive iuris 

diction, unassailable except bv a direct uLZa 

mg for its correction or annulments 

\ 

no Aga !" , Mr - Justice Fie *ds points out that in certain 

bcToll. r ent be absolutely void on its face, it might 

a erally impeached in a court of law. “So also ” 

continued Mr. Justice Field— ’ S0 ’ 

according to the doctrine in the cases cited if tho 
' P ate " , be issued without authority^ ft may be col 
lateraHy impeached in a court of h7. This 
exception is subject to the qualification that when 

falTor°Zm?h e e ndS 7° n ^ existence of particular 
J Zs Ld 77 Cerlain antecedent 
Zl’Jf ■ 1 f l Z duty °f the Land Department 
% ascertain whether the facts exist, or the acts have 

been performed, its determination is as concluZe 

tZ C aTr authority against ZyZT 

Mach, as is its determination upon anu 
other matter properly submitted to its decision” J 

The leading and most frequently quoted case on this 

r a m e «2 Tv/!) VS ‘ K ! nnaird ’ 1 Broderip and Bing- 

itas ThV “ thC EngHsh Court of Common 
1 leas. That was an action of trespass for seizing a vessel 

fifed C ‘\Ttho t gU rf Wder ' A , plea of general issue was 

hv fh f h appeared that the vessel was seized 

\ct 2 ct G o en f cVs 8 magiStrateS “ nder the Bum-Boat 
' , ’ 1 “ 3 ’ C- 28. The plaintiff was about to offer 

evidence that the vessel in question was not a boat 
within the meaning of the act, when it was objected that ■ 
the conviction was the only evidence of what the magis- 
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trates determined and was conclusive. The court, at 
page 430, said: 

“Dallas, C. J—The general principle applicable 
to cases of this description is perfectly clear; it is 
established by all the ancient and recognized by 
all the modern decisions; and the principle is, that 
a conviction by a magistrate, who has jurisdic¬ 
tion over the subject matter, is, if no defects appear 
on the face of it, conclusive evidence of the facts 
stated in it. Such being the principle, what are 
the facts of the present case? If the subject- 
matter in the present case were a boat, it is 
agreed that the boat would be forfeited, and the 
conviction stated it to be a boat. But, it is said, 
that in order to give the magistrate jurisdiction, 
the subject of his conviction must be a boat, and 
that it is competent to the party to impeach the 
conviction, by showing that this was not a boat. 

I agree, that, if he had not jurisdiction the con¬ 
viction signifies nothing. Had he then jurisdic¬ 
tion in this case? By the act of parliament he is 
empowered to search for and seize gunpowder in 
any boat on the river Thames. Now allowing, for 
the sake of argument, that ‘boat’ is a word of 
technioal meaning, and somewhat different from 
a vessel; and still it was a matter of fact to be 
made out before the magistrate, and on which he 
was Co draw his own conclusion. But, it is said 
that a jurisdiction limited as to person, place, 
and subject-matter, is stinted in its nature, and 
can not lawfully exist. I agree; but upon the 
inquiry before the magistrate, does not the per¬ 
son form a question to be decided by evidence, 
does not the place, does not the subject-matter, 
form such a question? The possession of a boat, 
therefore with gunpowder on board, is part of 
the offense charged, and how could the magis¬ 
trate decide but by examining evidence in proof 
of what was alleged? The magistrate, it is urged, 
could not -give himself jurisdiction, by finding 
that to be a fact which did not exist. But he is 
bound to inquire as to the fact, and, when he has 
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inquired, his conviction is conclusive of it. The 
magistrates have inquired in the present instance, 
and they find the subject of conviction to be a 
boat. Much has been said about the danger of 
magistrates giving themselves jurisdiction, and 
extreme cases have been put, as of a magis- 
rate seizing a ship of seventy-four guns, and 
ca ling it a boat. Suppose such a thing done, the 
conviction is still conclusive, and we can not 
look out of it. It is urged that the party is with¬ 
out remedy; and so he is, without civil remedv 
in this and many other cases; his remedy is bv 
proceeding criminally, and, if the decision was so 
gross as to call a ship of seventy-four guns a boat 
it.would be good ground for a criminal proceed¬ 
ing. formerly the rule was to intend everything 
against a stinted jurisdiction, that is not the rule 
now, and nothing is to be intended, but what is 
tan- and reasonable, and it is reasonable to intend 
that magistrates will do that what is right.'’ 

Park, J., Borrough, J., and Richardson, J., delivered 
concurring opinions. Borrough, J., said: 

“Since I have been in Westminster Hall it has 
never been doubted, that where a magistrate has 
jurisdiction, a conviction, having no defects on 
the tace of it, is conclusive evidence of the facts 
which it alleges. In the present case, by act of 
parliament the magistrate has jurisdiction over 
bum-boats and other'boats; but, in the verv 
exercise of that jurisdiction, he must make 
inquiry as to fact, and decide on all the evidence 
which comes before him; when he has done this 
the conviction is conclusive as to the facts 


Evansville, etc., Railroad Company vs. Evansville, 15 
Ind., 395, was a suit by a railroad company against a 
city upon a stock subscription. The defense was that 
the subscription was not made by the Common Council 
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in accordance with the power conferred upon them by the 
charter. 

The court, at page 421, said: 

“Here, it is a fact conceded by the paragraph of 
the answer in question that a petition of certain free¬ 
holders of the city, asking for the subscription, was 
laid before the common council. It thereby be¬ 
came the right and duty of that body, to deter¬ 
mine whether the subscription was petitioned 
for by the requisite number of proper persons, 
in order to authorize the subscription; and hav¬ 
ing passed upon that question their determination, 
in the premises, would seem to be conclusive. In 
order to give the common council power to sub¬ 
scribe, it is necessary that a certain proportion 
of certain persons should have petitioned there¬ 
for; but the common council are to judge of the 
proportion and qualifications of the persons peti¬ 
tioning, and their judgment, in that respect, is 
conclusive unless, indeed, it may be set aside 
upon some direct proceeding for that purpose. 

“It is a well-settled principle, that where the 
jurisdiction of an inferior court depends upon a 
fact which such court is required to ascertain and 
settle, by its decision, such decision is conclusive.” 
(Citing Brittain vs. Kinnaird and other cases 
above referred to and citing also the Commis¬ 
sioners of Knox County vs. Aspinwall, 21 Howard, 
539-544). 

In Warner vs. Howland , 10 Wis., 7, 12, a judgment, 
relied on in a judgment creditors’ bill, was questioned. 

The court said: 

If a court decides that it has power to try a case 
and render judgment, which by law it has not, 
such decision does not give it the power. Its 
judgment may be questioned anywhere for want 
of jurisdiction. But if a tribunal is authorized to 
act upon a certain state of facts, and also to try 
whether the facts exist, then if they are properly 
alleged before it, and the parties are legally 
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finH^. ed a f nd h , ave °PP°rtunity to contest them the 

be d thf °findi a t f nbUnal Up ° n those facts w ’°^ d 

omrht tn)? d g ' ? f a competent tribunal, and 
proceeding. 6 C ° ncluslve until reversed in a direct 

unoJ 7fh S ' ! i0bbmS ’ 4 L> 493 > was an a <=tion of debt 

was that the n7" ,!•!! a P °° r debtor ’ s act. Plea 
was that the debtor did remain a “true prisoner.” The 

t h J ,° n set f forth a Proceeding before magistrates for 

to be VOS' -86 debt ° r WhiCh proceedin S -as alleged 

The plaiptiff contended that the justice had no iuris- 

llke tT Wa ? r ° hlbited . from * ssu ing a citation in a case 
he present case, relying upon a statute. 

1 he court, at page 502, said : 

is nroVwt e ed?r Visi T ° f this f ction, the debtor 
ssnW „ d f T bav 7 n g> and the justice from 
g, a second citation to the same creditor 

change If™ conditions, viz: proof of a 

change of circumstances of the debtor since the 
former citation; and, consequently as,W 

tion 10 and° l th be f h , ad only by me ans of the^ita- 

ti n’con l hi® C atl ° n J I s Prohibited, no jurisdic¬ 
tion could be exercised by the magistrate without 

compliance with the condition enforced. But if 

that condition be complied with, then mav the 

££%£& r e ’ T d Upon due service thereof 
mlttpr If obt amed not only over the subject- 

fc SL?" «** U» P™ of 

“Thecondition is that the debtor shall submit 
to the justice proof of some change of circum¬ 
stances since the taking out of the first citation. 

be Produce such proof, the magistrate is then 
authorized to summon the creditor provided the 
magistrate recite in the citation the change 
of circumstances as to which satisfactory proof 

of°anl ed f ft Pt lh? pr . oduction of proof—of evidence 
of any fact, implies an exercise of judgment 
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thereon by the person to whom it is addressed. 
It is presented to him for that purpose, and 
his duty is to weigh and consider it. He is 
made the judge of it, and the sole judge. If, 
in his opinion, upon the proof, a change of cir¬ 
cumstances has occurred, his duty is to issue 
the citation and it becomes the right of the 
debtor to demand it. A power to hear and deter¬ 
mine is jurisdiction. . . .” 

“The justice may err in judgment upon the 
evidence, and may fail to relieve the creditor 
from a hearing when, it may be, he ought not 
to be called upon to define, and so, fail to come up 
to the spirit of the act; but his error of judgment 
is a matter w r hich can not be reached in any 
collateral proceeding. 

. . “We can not review either upon the 

same proof, or even upon additional evidence, 
the determination of a competent tribunal, upon a 
subject within its jurisdiction. The facts, there¬ 
fore, which the plaintiff would have the court 
hear and consider, are such as are not properly 
pleaded, and we are not at liberty to take notice 
of them.” 


People vs. Hagar , 52 Cal., 171, was an action to collect 
an assessment levied on certain swamp land pursuant to 
a statute. 

The court, at page 182, said: 

“Nor did the court err in striking out those 
portions of the answer which denied that the 
lands were swamp and overflowed, and that the 
petitioners held certificates of purchase, etc., and 
that the lands of the defendants would be bene¬ 
fited, by the reclamation. These matters were 
necessarily passed upon by the Board of Super¬ 
visors in considering the petition for the forma¬ 
tion of the district. All of the parties in interest 
were brought before that tribunal by a proper 
notice, they had their day in court, and are con- 
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eluded by the judgment. In order to give the 
Boardof Supervmrs jurisdiction of the proceed- 
statinv Tht necessary that a petition be filed 
that dL n t faC K required b - v the Statute, and 
f a ii U ?°' lce b !. glv 5 n t0 the Pities in interest, 
sider fL f? 6 the du ^ of the board to con- 
fSs tht P - !°?’ f nd t0 determine whether the 

them I f" 1 a ! ed were true, and if they found 
th f?? to be so, it was their duty to approve the 
petition and to establish the district In per- 

upm, 1 the^ruth U b ° ard necessari| y pa.ssed 

t 'l". the truth of the averments contained in the 

petition and upon the facts essential to its 
Str- ] he petition in this case being 

oetiti° ar i d K aving decided the iverments of the 

Firs Th J J 5e n < : 0r | eCt .i ‘ tS Judgment is conclusive, 
irst. lhat the lands in question were swamD 

certificnt d ° W f d ’ Sec ° nd - that the petitioners held 
certificates of purchase and other evidences of 

title as averred in the petition; Third that the 

lands would be benefited by the reclamation 
hese were jurisdictional facts which the Board 

~ r 5 det . ermin ed in approving the petition, 
and its action is not open to attack in a collateral 
notion. Whenever the jurisdiction of a court not 
of record depends on a fact which the court is 
required to ascertain and settle by its decision 
such decision, if the court has jurisdiction of the 
parties, is conclusive, and not subject to any 

I attack.’ (Freeman on Judgments, Sec! 
o23, Bigelow on Estoppel, page 142.)” 


/W vs. Purdy, 29 N. Y„ 106, was an action to 
ieco\er damage for the unlawful seizure by the defend- 
ant of a stove and pump, the property of the plaintiff. 

e defendants justified on the ground that they were 
trustees of a village, that as such trustees they had 
ordered a sewer to be made, as by the charter they had 








authority to do, and had caused the expense thereof to 
be assessed by five freeholders, pursuant to whose assess¬ 
ment the property was seized. 

It was proven, over the objection of the defendants, 
that as a matter of fact one of the supposed freeholders 
was not a freeholder. The court cited in full the case 
of Van Steenbergh vs. Bigelow , 3 Wendell, 42, said to be 
similar, and, at page 110, said: 

“The principle upon which the rule applied in 
the case cited rests would seem to be this: That 
when in special proceedings in courts or before 
officers of limited jurisdiction, they are required 
to ascertain a particular fact, or to appoint per¬ 
sons to act in such proceedings having particular 
qualifications, or occupying some peculiar rela¬ 
tions to the parties or the subject-matter: such 
acts, when done, are in the nature of adjudica¬ 
tions, which, if erroneous, must be corrected by a 
direct proceeding for that purpose, and, if not so 
corrected, the subsequent proceedings which rest 
upon them are not affected, however erroneous 
such adjudications may be. 

“There is a necessity for this doctrine, as with¬ 
out it it would be almost impossible ever to carry 
into effect special proceedings affecting property 
or persons.” 

From the foregoing review of the authorities, our propo¬ 
sition seems to be established, namely, that the decision 
of a special or quasi-judicial tribunal, rendered within 
the scope of its powers and jurisdiction, is final and con¬ 
clusive, immune lrom collateral attack; and its deci¬ 
sion upon all facts submitted to it and determined by it 
in reaching that decision is also final and may not be 
questioned or reviewed collaterally. 

How does this principle apply to and affect the present 
case? The answer is found in our next proposition. 
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osition that the Excise Board was acting “beyond! 
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powers” in doing the very thing and in deciding the very 
questions, authorized and required of it by Congress to be 
done and decided, or that as a matter of fact it erred 
in its action and decision. 

(6) As to the second question, whether or not .50 per 
centum of the foot frontage of the side of the square 
on which the Metropolitan (dub is situate is used for busi¬ 
ness purposes, the matter is just as clearly left to the 
Board, and the decision of the Board is as clearly final 
and conclusive as it decisions in respect of the residential 
nature of the neighborhood. The contention is more 
stubbornly insisted upon by the Corporation Counsel, 
however, that because of its alleged error in deciding 
this question of fact, the license issued to the Metropolitan 
Club is void. Let us briefly restate that contention: 

The Excise Board has power to say what is, and what 
is not, a resident or business portion of the District, but 
in the exercise of this power, it is limited by the proviso 
that “no license shall be granted for any saloon or barroom 
on any side of any square, block or tract of land where 
less than fifty per centum of the foot frontage . . 

is used for business purposes.” It is averred in the in¬ 
formation and admitted bv the demurrer that the Met- 

%/ 

ropolitan Club is located in the side of a square where 
less than 50 per cent of the foot frontage is used for 
business purposes. Consequently, it is claimed, the 
Excise Board, being prohibited from issuing a license 
to a barroom so located, was without power to issue 
such a license, and it is therefore void. 

The fallacy of the argument lies in the failure to 
observe the distinction between the power of the Excise 
Board and its duty —a distinction clearly explained by 
Mr. Justice Holmes in the case of Fauvtleroy vs. Lum 
210 U. S., 230 (supra). 

By the proviso in question it was made the duty of the 




^ntage along'The nuth 2de° rfV'T* ° f the foot 
1 ev enteenth and Eighteenth str i H Street between 
applications to which the proviso T V" th ® case of a!I 
applies to clubs (though ? PP R If the Proviso 
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ave determined that more than sp 0 " 6 US dUty ’ and to 
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residence, though it is in a house that looks \ery much 
like a residence. And it would seem that hotels and 
boarding houses are not residences. 

All these questions, however, which are more or less 
attended with difficulty, need not be decided or discussed 
here. They are not, in this proceeding at any rate, for de¬ 
cision by the Police Court or by this court. ( ongres.s has 
left them to the Excise Board for settlement in the case 
of each application for a liquor license. I hey are sug¬ 
gested here in order to show that Congres, even though it 
enjoined upon the Excise Board the duty oi not issuing a 
liquor license on the side of a square wheie less than 
50 per centum of the foot frontage is used for business 
purposes, still necessarily left to that Board the func¬ 
tion of determining in the case of each application just 
what the nature of the use of the foot frontage was and 
whether, under all the circumstances of the case, the use 
to which the various buildfngs were put was “business or 
residence.” 

No distinction can possibly be made between these 
questions and all the other matters that are left to the 
Board—the lacts required to be set forth in the petition, 
and proven and the facts set forth in the application fora 
license for a club. 

“Before the Excise Board may grant a license to a club , 
says the law, “it must be satisfactorily shown that such 
club is duly incorporated; that its membership is bona 
fide, all being on an equal status with equal privileges and 
responsibilities; that its purposes are legitimate; and 
that the sale of liquor intended is no more than an inci¬ 
dent, and is not a prime source of revenue.” 

All these facts must be proven to the Board by evi¬ 
dence of some kind. Each or ail may be contested by 
protestants whom the Board must hear beiore taking 
final action. If these things are not satisfactorily shown 
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not to ° ar<l ,- ,S JUf<t aS much ,ho dut 'J the Board 
hit T ! J " Se aS h WOuld bt> - if it were shown 

wl! to he 1 " ,TT °" Which a P ro P° se d barroom 
rent - w , P ' la< a loot front a«e less than 50 per 
to ' " t hlCh WaS . f ° r ,>uslness Purposes. But its power 

dt^' nV r* ate ' *° hear Pvi<lcnce «» 

is l , r f dPC,S '° n grantin * or refusing the license 
ls n °t different in either ease. 

v? !' 10 >a ' d ,bat a ii these questions, com- 
ntted bv the act to the decision of the Excise Board 

arc to be renewed in the Police Court, upon information 
hled by the corporation counsel upon the suggestion of 
o ,cer.s of the Anti-Saloon League whenever those officers 
choose to disagree with the findings of the Board,in the face 
o. the explicit terms of the act which declare that “the 
action ol the board” upon all applications for license 
^!! 'ntuxicating liquors “shall be final and conclu- 

"iet this is the end to which the theory of the cor¬ 
poration counsel, that an erroneous finding of fact by the 
.xcise Board upon which the granting of a license is 
based, renders that license void, inevitably leads. 

Before closing our argument upon this branch of the 
case, we wish to call attention to the fact that it must 
be inferred from the language studiously used by Con¬ 
gress that the prohibition contained in sub-section 7 
paragraph 2, is merely directory to the Excise Board, 
and not prohibitory to sales under a license. 

None o. the prohibitions carry with them any penalties 
either upon the Board or upon the licensee. There 
are, however, different kinds of prohibition, if we may 
use that phrase, and possibly in some of them the cor- 
I’oration counsel may find a basis more sound than 
in the present case for the exercise of his activity in over¬ 
seeing the work of the Excise Board. 


In sub-paragraph 7 of paragraph two (the sub- 
paragraph with which we are concerned) the prohibi¬ 
tion is “no license shall be granted, etc. In the proviso 
to that subsection also, it is “no license shall be granted: 1 

This plainly is addressed to the Excise Board alone. 

But in sub-paragraph .‘I of the seventh paragraph the 
prohibition is that not more that three saloons, etc., shall 
be permitted on one side of the street, etc. 

This seems to involve a continuing prohibition, the 
violation of which persists as long as the forbidden 
saloon remains in the saloon-crowded street, and per¬ 
haps calls for action by the Corporation Counsel as a 

violation of the Excise Law. 

In sub-paragraph four, it is provided that no saloon, 
etc., shall be licensed , allowed , or maintained within three 
hundred feet of an alleyway, etc. In sub-paragraph 
five, the prohibition is couched in the same language, 
“ 110 'saloon, etc., shall be licensed , allowed , or maintained 
within four hundred feet of a school or church.” So, 
also, in sub-paragraph 8, “no saloon, etc., shall be licensed , 
allowed , or maintained: 1 within certain defined territory. 

In these instances it might, with some plausibility be 
argued that there was not only a prohibition upon the 
Excise Board, but also a duty enjoined upon the Corpora¬ 
tion Counsel, who is charged in paragraph 18 of the law, 
with the duty of prosecuting violations of the law, of, 
perhaps, abating as a nuisance a saloon thus “allowed or 
maintained” in violation of the law. Certainly in these 
cases the mandate of the statute, in so far as it prohibits 
the licensing of a saloon, is directed to the Excise Board 
alone; in so far as it prohibits the allowance of the saloon, 
is directed to the Board, or to some other public authority 
vested with power to abate it; and in so far as it prohibits 
the maintenance is directed to the licensee himself. 

Whether these conclusions are correct or not, it is 
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Kcense is prohibited. ’ here on,y the granting of the 
kib'fen “ 5S “taSS m" ‘ ? ” ,elllion lh “ «i« p,o- 

which „ wet ‘ nd ,. ln ,he »”«». 

a ‘ s to the duties of the Board i >' lre< ’ ,or - v merely 
affect its powers or jurisdiction ’. ' " ' ° >Wt 111 any way 

that the Excl^Voml ^vls FUe V ' ew ° r this Question is, 
quasi-judicial tribunal to h l) - v Congress a 

diction over the I/nt, 1 h .T 80,e l “ d delusive juris- 

definite rule. „„| p ro hibiL^“ere'h,7iet‘„‘ 

atsssars.<22.it 

was left to the determin f , a Prohibition 

findings as to these cases submitted tod*/? “ 

conclusive and not suhiont * n * are and 

to it. decisions 7^ 0 n etT n"' ***“ k ' » 

end by it determined as the hL i“ of’iltl - h ' B “ rd 
two “facts” averred in fk • . *‘ s c ^ ecisl °n. The 

of the invalidity of the lice'" ° rmatlon as fhe ground 
politan Club £ JuJ'T ?“ *° M «"* 

was final and ..«*">• 

in any collateral proceeding. ° ^ I0 " ° r attacJ< 



The Prohibition Against Granting a License for a 
Saloon or Barroom on any Side of a Square Where 
Less Than Fifty Per Cent of the Foot Frontage is 
Used for Business Purposes, Was Not Intended 
to, and Does Not Apply to Clubs. 

The foregoing argument is based upon the assumption 
necessary to be made upon the record here presented 
that the Excise Board in considering the application of 
the Metropolitan Club for a liquor license, examined into 
the character of the foot frontage of the south side of 
H Street between 17th and 18th Streets, as it was its 
duty to do (if the proviso is applicable to clubs), and 
found, as a matter of fact that more than fifty per cent 

thereof was used for business purposes. 

It is suggested in the brief of the Corporation Counsel, 
though it nowhere appears in the record, that the Excise 
Board had made a ruling or a regulation to the effect tha 
the proriso contained in sub-section 7 of paragraph 2 of 
the Excise Law, prohibiting the granting of a license 
“for any saloon or barroom on any side of a square . . . 
where less than fifty per cent of the foot frontage, not 
including saloons or hotels and clubs having barroom 
licenses under this section, is used for business purposes, 
was not intended to apply and does not apply to clubs; 
that consequently, in considering the application of the 
Metropolitan Club, the Board did hot investigate and 
decide the question whether or not fifty per cent of the 
foot frontage on the south side of H Street, between 
17th and 18th Streets was used for business purposes, 
but applied and followed its own rule or regulation, 
adopted under a misconstruction of the law. 

We now contend, in answer to this argument, which is 
without basis in the record, that if the Excise Board had 
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Metropolitan nt Z'T'?'^ ’ and * in the case of the 
it was^n «» ° Ub * that rU 6 ° r re « u,ation was followed, 

and ou*ht ? P k 4 C ° rreCt inter P ret ation of the law 
and onght to have been adopted and followed. 

1 he language of sub-section 7 is as follows: 

establisWnf n ° Hcei?S ? Sha11 be « ranted the 
establishment or maintenance of a barroom or 

nthl r J aC *l f ° r the sa,e of intoxicating Zor 

drunk on tij an m s ? a * ed Packages and not to be 

of the District P o e f Oof ’ w any T denCe P° rtion 
ui me district ol Columbia; and it shall ha tKn 

he duty of the Excise Board to determine in the 

se of each application for license whether the 

SI b ‘ rr ° 0m * 10 b *loo.St oHs 

and B „o? th *? usmess portion of the district, 

EVniii S * ^ h , cense sh a» be denied; and the 
Excise Board is hereby authorized and required 

to determine ,n each case what is so fagoted 

to business as to constitute it a business street or 

!"*■“■ P’fM, That no lioeme S'Sa 

Sr or b r oom »»*»y ny 

block ’ or tract of land where less 
than fifty per centum of the foot frontage not 

“ saloons or hotels and clubs having’ bar¬ 
rooms licenses under this section, is used for 
business purposes; nor shall intoxicating liquors 

be sold at wholesale outside of the business dis¬ 
trict as above provided.” business ais- 


It is the present contention that the words in the 
proviso that no licenses shall be granted for any saloon 
or barroom do not include any prohibition against 
the granting of a license to a club. The words “saloon 
or barroom used here are used in their primary 
signification of places of public resort and are purposely 
used to exclude clubs from the operation of the proviso 






The Difference Between Clubs and Saloons is Generally 
Recognized in Framing and Administering Excise 
Laws. 

Before discussing the reasons for the construction of 
the proviso contended for, we wish to call the court’s 
attenton briefly to the general purposes of the Act, and to 
the fundamental differences between a club and bar¬ 
room or saloon as related to those purposes. 

The Excise Law of 1913 was enacted primarily to 
regulate and limit the traffic in liquor. Its purpose was to 
minimize the evils attendant upon that business by 
limiting the number of saloons, by prescribing places 
within which liquor should not be sold and by placing 
upon the Excise Board the duty of seeing to it that no 
licenses to sell liquor should be issued to any one of ill 
repute. The whole object of the act is to confer upon the 
Excise Board the power and duty of so regulating and 
governing the liquor business, wholesale and retail, that 
there shall be a minimum of the evils attendant upon 
the sale and consumption of liquor—drunkenness, dis¬ 
orderly conduct, sale of liquor to minors, and all other 
harmful results to the public. 

A saloon or barroom is the most pernicious of the 
instruments of the sale and distribution of liquor. 
It is a place of public resort to which any one can go 
and often is a meeting place for loafers, persons of 
evil name and fame, and is a place of boisterous, if not 
disorderly conduct. A club, on the other hand, at any 
rate a bona fide club, meeting the requirements of 
paragraph 5 of the Excise Law, that is, a club 
duly incorporated, with a bona fide membership, 
all being on equal status with equal privileges and 
responsibilities, the purposes of which are legitimate 
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S'"I 1 ” “ le <* i- no more .h,„ 

dent, and not a prime source of revenue, is a very 

6 [ en * lng ' 1,1 such clul) s, only members and their 

g . S j enter ’ and the consumption of liquor is 
attended with no public evils. 

wi n 'f rr0 ° n Y n president section or on a resident street 
will draw into that section or street, from the com 
rnurnty at large, the undesirables of thai communityU 

pjjprg of 1 i * * ., the air and atmos¬ 

phere of loose living. No one wants a public saloon 

near his home, near his church, or near the school which 
his children attend. 

A weH regulated club, on the other hand, does none 
these things. It is resorted to only by its members 
who are likely to have their homes in its immediate neigh- 

“ “ d - J h « “s, within it, wnlh en„ 

no effect upon the character or morals of the 
people m the neighborhood. Its members being subject 
to discipline and apt to have the interest of the club 
at heart, will of themselves see to it that no public dis¬ 
orders or scandals emanate from the club. It is, indeed 
the residence of its members. Even in its outward 

physical aspect it could not be distinguished from 
neighboring residences. 

Courts whose opinions are worthy of our respect, have 

taken judicial cognizance of this distinction between the 
club and the barroom. 

J c n ° r T WU9h VS> Boardof Follce Commission , 71 Atl 
806 (R. I., 1900), ,t was held that a club licensed under 
the Licensing Law of 1905 could not reasonably be con¬ 
sidered to come under the general law of 1906, restricting 
licenses to one for every 500 inhabitants. The court said: 

The difference between a saloon and a club¬ 
house is the difference between a public and a 
private house. The former may be entered by any 
person, irrespective of race, creed, color, or 
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previous condition of servitude. The latter may 
be entered only by its members and their guests 
or by the agents and servants of the club in the 
course of their employment. The open and avowed 
purpose of a saloon keeper is to obtain patronage 
and increase his business, and he courts publicity 
almost to the verge of notoriety.’’ 

“On the other hand, the best clubs are very 
exclusive, of limited membership. . . . The 

sale, distribution and dispensing of intoxicating 
liquors to the members of the club is merely an 
incident in, and not the main purpose of, its 
existence . . .” 

In State ex rel. Boston Club vs. Fitzpatrick , 131 
La., 1079 (43 L. R. A., X. S., 008) the relator, the Boston 
Club, sought a writ of mandamus against the tax col¬ 
lector to require him to issue a liquor license to it. The 
petition set forth that it was a regularly constituted 
social club, and had applied to the tax collector for a li¬ 
cense, under the revenue provision of Act. No. 176 of 
1908, tendering the license fee, based upon an affidavit 
as to receipts from all sources during the past year; 
that the respondent refused said license on the ground 
that the relator had not procured a permit from the 
city as required by section 8 of the law. By statute, social 
clubs selling liquors, were to be graded according to their 
gross recepts in determining the amount of the license 
fee they should pay. The court said: 

“It will be observed that the words ‘or other 
place where spirituous, vinous, or malt liquors 
or intoxicating beverages, bitters, or medicinal 
preparations of any kind, are sold’ (as used in 
the section requiring the license), are omitted 
from the above-quoted provision of section 8, 
so that it is only the person or firm ‘desiring to 
conduct a barroom, cabaret,' etc., who is re¬ 
quired to conform to those provisions in order to 
establish himself in business. 
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an bat th n ? r ,' ln question was intentional 
fhfrp equall y eydent when we consider that 
there are special laws upon our statute books 
p oviding for the establishment of organizations 
for sodal and intellectual culture and enjoyment- 
that it is a matter, partly of admission in this 

the^lnh 1 ° th l n r 1Se ° f , Common information, that 
the club now before the court, and other similar 

ocfuDi^d ? S ’ °? UPy ’ - nd have for aerations 
occupied, a most prominent position in the life 

f this city and btate; that their homes, whilst 

tTS ? Uab e a "d ornamental, are as innocuous 
?l he general public, which is excluded from 
them, as well-kept mausoleums; and, as the law¬ 
makers are as familiar with those conditions as is 
the commumty at large, it is reasonable to assume 
that, if they had intended to impose upon the 
” e “ berS ° f - th ° Se ° l r g a,m ations all the restrictions 

tJhifku? lmposed upon persons desiring to es- 
t a Wish barrooms, cabarets, and other such places 
of business, they would have found appropriate 
language in which to express that purpose. 

can „!t are of opinion that section 8 of that act 
an not, according to its terms or by any known 
canon of interpretation, be applied to relator 
and hence that relator is under no obligation to 
comply with its requirements as a condition 
precedent to the obtention of the license which 

t k thlTf' m f t0 obta j n - and which therefore, 
it is the duty of respondent to issue upon pay- 

ment of the amount as fixed by law.” P y 

B. 

in Framing the Excise Law of 1913 Congress Recognized, 

Had in Mind and Gave Effect to These Differences 
Between Clubs and Saloons. 


That Congress was observant of the vital differences 
between the public saloon and the bona fide club, in so 
far as those institutions affect the public health and 
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morals through the sale and distribution of liquor, and 
that Congress was aiming at the suppression of the evils 
arising from the liquor traffic, and intended to limit the 
influence and activity of the saloon and not the club, is 
apparent from many salient features of the act. 

(a) One of the most notable changes in the law is the 
reduction of the number of barrooms in the city. The 
law provides, in sub-paragraph 9 of paragraph 2: 

“In the issuing of licenses for barrooms it shall 
be the duty of the excise board to adopt such a 
policy as will reduce the number of barrooms, 
including those in hotels and clubs f to not exceeding 
three hundred” by November 1, 1914. 


In the proviso at the end of paragraph 5 of the Act 
the Hoard is directed not to grant licenses to more than 
twenty-five clubs, including those now licensed, after 

November 1,1914. 

Congress had already in the same paragraph at¬ 
tempted to prevent the evil of fictitious “clubs organized 
only for the sale and consumption of intoxicating 
liquor, bv forbidding the issuance of licenses to a club 
unless it is satisfactorily shown that the club is duly incor¬ 
porated, that its membership is bona fide , that its pur¬ 
poses are legitimate, and that the sale of liquor intended 
is no more than an incident, and not a prime source of 

revenue. 

That Congress in permitting twenty-five bona Jiae 
clubs to be licensed did not aim to deprive any of the 
then existing clubs of their licenses, is shown by the 
fact that Congress understood that there were only seven¬ 
teen clubs then licensed and provided in the new law for 
licensing twenty-five, thus permitting the increase, and 
not the decrease of such club licenses. See Congres¬ 
sional Record, Vol. 20, Part 5, page 4550 (March 1, 1913, 
when the bill was being considered). 
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‘ Mr \ "'ebb said: “Mr. Speaker, the bill as 

I g shaU sunn b t y K h ° A PPr°P riat ions Committee 
1 shall support, because it is the Jones-Works 

' ‘ n i of * ts snsbtantial, virile features There 

ceded. f amendments which have been con- 

ti The L * s that after November 1 1914 

there shall be no more than twenty-five clubs 
censed under this bill. At the present time 
there are seventeen, and at no time can there be 
more than twenty-live.” 


• mce we find Congress allowing the issuance 
as many as twenty-five licenses'to clubs, out of 

wWch m° fl h t0 T 6ed thrCe hundred retail '‘censes 
I * . y be to saloons, restaurants, hotels and 

flc^th rrY hat C ,° ngreSS is distinctly recognizing the 

drink/, h ° hann d ° ne by the Saloon or ott >er public 
drmkmg place is greater than that done by the club, and 

that it is the saloon and not the club that must be regu- 
lated and suppressed. ® 

(b) Throughout the Excise Law differences are made 
between saloons and clubs by placing limitations upon 

the location of the one and specifically excepting the 
other from their operation. 

Ji U !L by < f Ub - paragra Ph 3 of P ar ngraph 2 it is pro- 
videtl that not more than three saloons or barrooms 

other than m hotels or clubs, shall be permitted on one 

side of a street between intersecting streets. . 

■?°: , a ‘ S0 ’ by ^-paragraph 5 of paragraph 2 it is pro- 
ded that no saloon or barroom, or other place wherein 
intoxicating liquor is sold at retail or wholesale, other 
than hotels and clubs, shall be licensed . within 

four hundred feet of any public school house,”'etc 
And in paragraph six it is provided that “no minor 
under the age of eighteen shall be allowed to enter or be 
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permitted to remain in any place where intoxicating 
liquors are sold, other than a hotel, restaurant, or club.” 

In the same paragraph it is provided that the interior 
of every barroom shall at all times when selling is pro¬ 
hibited be exposed to full view from the street, “except 
in the case of clubs licensed under this section, and hotels 
having only an interior barroom. . . 

In paragraph 14, the playing of pool or other games in 
the room in which liquor is sold, or in adjoining rooms, 
is prohibited, “except in the case of hotels, restaurants and 
clubs” 

The playing of music or theatricals or providing other 
amusements is prohibited to all licensees, “except in the 
case of hotels, restaurants and clubs .” 

Every barroom licensee is prohibited from establish¬ 
ing more than one bar under his license, and the sale of 
liquor must be confined to the room in which the bar is 
located, except in the case of hotels, restaurants and clubs. 

The selling or furnishing of intoxicating liquor to 
females is prohibited, “except that bona fide guests of 
hotels, restaurants and clubs having a license to sell intoxi¬ 
cating liquors may be served with liquors at meals in such 
hotels, restaurants, and clubs.” 

In all these things, Congress, striving to regulate and 
minimize the evils of the liquor traffic, aims its blows 
at the traffic in its most open form—the public saloon, 
the breeding place of drunkenness and disorder. In the 
public saloon the only business is the selling and drink¬ 
ing of intoxicating liquors. In hotels and restaurants 
the furnishing of lodging and of meals is the principle 
business, the selling of intoxicating liquor is secondary. 
In clubs, bona fide clubs, as those applying for license 
must be, according to the provisions of paragraph 5 of 
the Excise Law, the purposes are friendly intercourse 
and mutual improvement, comfort and convenience for 
the members. The selling and consumption of intoxicat- 
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afali^nT h Tk^ incidental - Acting the public not 
at all in its health or in its morals. ’ 

Recognizing this, Congress did not seek, in the limita¬ 
tions and restrictions of this character affecting saloons 
to limit and restrict also legitimate clubs. ’ 

na's lfhT?! hltent ° f C ° ngreSS and its P ur P° se in 
passing the Act, as appears upon the reading of the whole 

of t’J 0 ? considered in construing such provisions 
of the act as may be doubtful. 

33 ^VdIT StateS €X T€l SteDem vs ' R ^ards, 

, sq J p P - , D , C -’ 4,p . ]he court said of the Excise Law of 
1893, which preceded the present law: 

its obie C ets S «nH ring SUCh a statute > we ma y consider 

han de S r„ v ^ UrP T S ’ ? as P° eff ^tuate, rather 
nan destroy, those objects and purposes.” 

Trimty Chur ch vs. United States, 143 U. S 
4o7, the Supreme Court said: *’ 

All laws should receive a sensible construction 
General terms should be so limited in their applica- 
ion as not to lead to injustice, oppression or 
absurd consequences.” P r 


A liberal construction to effectuate the intent of the 

from 86 ^ ° f \ 893 ’ th ° Ugh h resuIted in the exemption 
from its operation of a restaurant within its express 

erms is to be found in the case of Page vs. The District 
of Columbia, 20 App. D. C., 469. 

93U e S., a 638 Hey<tenfeldl VS> Dane y GM > etc., Co., 


6-4542 








c. 


By the l se of the Words u Saloon or Barroom ” Without 
Other Qualifying Words, Congress Showed an Inten¬ 
tion Xot to Include Clubs in the Prohibition Con¬ 
tained m the Pronso in Question. 


Looking at the Excise Law as a whole, we find through¬ 
out the act, expressions that conclusively show that where 
(ingress intended to include clubs, it used the words “or 
other place where intoxicating liquor is sold” in addi¬ 
tion to the words “saloon or barroom,” or used other 
p iraseology which would likewise include clubs as, “any 
icensee under this act. ’ But when Congress used the 
words “saloon or barroom” alone, it did not include or in¬ 
tend to include clubs, or else it used such words in a 
sense that applied these terms to the saloon or barroom in 
the club, thus showing that it used such terms in the act 
1,1 the,r ,imited se n s e. Thus we find Congress saying: 

Xor more than three saloons or barrooms 
other than m hotels or clubs shall be permitted 
on one side of a street between intersecting 
streets, nor more than four on both sides of a 
street, between intersecting streets” (par. 2, sub. 3). 


I hese words unquestionably permit more than one bar¬ 
room within any hotel or club and would permit the 

granting of licenses to as many hotels or clubs as might 
be on one square. 

Xo saloon or barroom or other place were intoxicat¬ 
ing liquor is sold” shall be licensed within 300 feet of 
alley slums except by unanimous vote of the board 

(par. 2, sub. 4), unquestionably includes clubs within 
its limitation. 

Army and Navy Club vs. D. 8 App. D. C., 545. 
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m T I>W<- wl “' re l.tuor, 

exempted them. " ' ‘° them ’ b - v Proper words 

hiirther, in this sub-section the phrase is 
than hotels and clubs,” while in sub-section 1 the ntf^ 
used in connection with the words “snln ^ phrase 
without the addition 

hotels or cluhs ” u i,„ . ls other than in 

and the disjunctive in ^Xer^phdn"^" 6 SeCt -° n 
Congtoa, placed upon , ho pending w™d" "”“ n '" g 

pci 8 °'Z'T! lm 7 , ,0r tbe »^ti.n 8 

, “ » not a restriction as ,« „, m 4hi„ ii' 

2 ot S P " °" ll ” whole-' 

Sub-section 1) provides: 

shall\e th the duty 6 of 0f the C Excf f °R hu , rroo,ns - *t 

such policy as will reducf the mlX/of^T 
Chimdml.” 9 h ° teh andclubs ’ to not exceeding 

Although C ongress expressly said in Dara^rnnh * t 
the act that a barroom license should be required of every 
otel and club, and every place where intoxicating 
liquors are sold to be drunk on the premises, should be 
considered a “barroom,” yet in flaming this section it 
«as aware that the word “barroom” standing alone 
was not sufficiently broad to include hotels and clubs 
and hence, to broaden the scope and meaning of the 



term “barroom” (as it had used that term in other sec¬ 
tions of the act) so as to cover hotels and clubs Con¬ 
gress used the express words in this section, “including 

hotels and clubs.” 

Paragraph 6 contains the provision that: 

“No minor under the age of eighteen years 
shall be allowed to enter or be permitted to re¬ 
main in anv place where intoxicating liquors 
are sold, other than a hotel, restaurant, or club, 
that the interior of every barroom shall at a 
times when selling is prohibited be exposed to mil 
view from the street . • • except in the case 

of clubs licensed under this section and hotels 
having only an interior barroom, which shall be 
exposed to full view from the corridors or passage 
ways leading to the entrance or entrances of such 

barroom.” 

Here Congress again shows that in using the phrase 
“or other place ’ 1 those words include club, but when it 
used the term “barroom” later in the section, it meant, 
first, a saloon or barroom according to its ordinarily 
accepted definition, and second, when it wished to apply 
that term to the hotel and club, it meant that place within 
the hotel or club, at which liquors were served. 

It appears, then that whenever the broader terms are 
used in the present act, such as “saloon, barroom or other 
place for the sale of intoxicating liquor,” the legislators 
intended these terms to include hotels and clubs, and 
therefore expresslv exempted hotels and clubs from their 
operation when it desired so to do. But, equally plain 
is it from the whole act that, when Congress used the 
term “saloon or barroom” without the additional 
phrase “or other place where intoxicating liquors are 
sold ” it used those words in their ordinary sense a 
public drinking place—or to designate that room or 
place within the hotel or club to which the provision of 
the law was then intended to apply. 



Now turning to sub-section 7 of paragraph 2 of the 
present law r , we find that it is first provided that: “No 
license shall be granted for the establishment or mainte¬ 
nance of a barroom or other place for the sale of intoxicating 
liquors' 1 in any residence portion of the District, and the 
Excise Board shall determine in each case what location 
is or is not within the business section. Here clearly the 
phrase used includes hotels and clubs. 

Then follows the proviso: 

“Provided , That no license shall be granted to 
any saloon or barroom on any side of any square 
block or tract of land where less than fifty per 
centum of the foot frontage, not including saloons 
or hotels and clubs having barroom licenses under 
this section, is used for business purposes.” 

These two phrases each having a distinct meaning, as 
shown by the other sections of the act, and when placed 
in such close relation with each other, must be taken in 
the sense in which Congress used them throughout the 
other sections of the act. 

If the term “saloons or barrooms,’’ as used in the 
proviso include “other places” such as hotels and clubs, 
w r hy were those w r ords added earlier in this sub-section? 

If the term “saloon and barroom,” w^hich are synony¬ 
mous, as used in the proviso, are not used in their 
ordinary sense, what is the meaning of the words “not 
including saloons or hotels and clubs having barroom 
licenses”? Surely the word “or” becomes meaningless 
and absurd. 

In construing this statute the court should follow the 
cardinal rule that significance and effect should f 
possible be accorded to every word. 

Market Co. vs. Hoffman , 101 U. S., 112. 

It is, therefore, submitted that upon a reading of 
the whole act, Congress made use of the following nomen¬ 
clature. 



The word barroom when used alone means, as defined 
in paragraph 5, any place where intoxicating liquors are 
sold to be drunk on the premises and in quantities not 
less than a quart. 

The wort! saloon means a public place, the business of 
which is the selling of intoxicating liquors at retail, to be 
drunk on the premises. 

The phrase “barroom and saloon,” unqualified by 
other words or phrases takes the meaning of the word 
saloon. 

The word “barroom,” or the phrase “barroom or (or 
and) saloon” qualified by the phrase “or other places 
where intoxicating liquors are sold” includes all barrooms 
as defined in paragraph 5, that is, saloons, and barrooms 
in hotels, restaurants and clubs. 

D. 

By Coupling the Word “Saloon ” With the Word “Bar¬ 
room” in the Proidso in Question, Congress Showed 
an Intention of Bringing Only Public Drinking 
Places—Barrooms of the Same Kind and Nature 
as Saloons—Within the Prohibition of the Proviso. 

It has already been pointed out, with conclusiveness, 
as we think, that Congress used the word “saloon” 
throughout the Excise Law to denote a place of public 
resort, the business of which is the sale of intoxicating 
liquor at retail, as distinguished from the more generic 
term barroom, which is given the legislative definition 
of any place where intoxicating liquor is sold at retail, 
and as distinguished from hotels, restaurants and clubs. 

When, therefore, the proviso prohibits the granting of 
a license to “any saloon or barroom,” the general term 
“barroom” takes color from the precedent special term 
“saloon,” and the legislature must be considered to have 
meant by the word barroom, a place where liquor is sold 
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at retail, having the qualities of a saloon, i. e., a public 
place where intoxicating liquors are sold at retail, and 
not a place, the main business of which is something 
else than the sale of liquor, as a hotel or restaurant, and 
not a private place, as a club. 

Of course, it is strenuously urged that the Excise Law 
says: 

“Every place where intoxicating liquors are 
sold to be drunk on the premises or in quantities 
less than a quart .... shall be regarded as a 
barroom;” 


hence that a club is a barroom within the meaning of the 
pro\ iso prohibiting the issuance of a license to a saloon 
or barroom on the side of a square where less than fifty 

per cent of the foot frontage is used for business pur¬ 
poses. 

Ihis, it is argued, is what Congress says, and therefore 
this literal construction is the one that must be given to 
the statute. 

But the whole of paragraph 5, in which is found this 
definition of barroom,” relates to the kind of licenses 
to be issued and the mariner of issuing them, and Con¬ 
gress is there concerned with making clear the distinction 
between licenses for wholesale and retail or “barroom” 
business. 

In the proviso in question, on the other hand, Congress 
has in view a different purpose—the banishment from 
streets devoted principally to residences the public 
saloon or barroom. Consequently, to effect this purpose 
it couples with the word “barroom,” the word “saloon,” 
thereby giving to the word barroom a signification dif¬ 
ferent from that specifically given in paragraph 5, and 
connoting all the characteristics that attend a public 
saloon, and that do not attend a club, even though a 
club be called a barroom for certain purposes of the act. 
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The doctrine of “noscitur a sociis ” applies as clearly 
here as it did in District of Columbia vs. Reuter , 15 App. 
D. C., 237. 

In that case this court had before it a question arising 
under the Act of March 3rd, 1899, which made it un¬ 
lawful for any maker, brewer, or distiller of beer or other 
intoxicating liquors in the District of Columbia, or other 
person , to sell beer or intoxicating liquors on Sunday. 
1 he court held that the phrase “or any other person” 
did not mean literally any other person whatever, but, 
construed with the words with which it is associated, 
must be held to mean any other person of like kind with 

makers, brewers or distillers of beer or other intoxicating 
liquors. 

Mr. Justice Morris, in delivering the opinion of the 
court, said: 

“II it was the purpose of Congress in the act 
of March 3, 1899, to prohibit the sale of intoxicat¬ 
ing liquors by any person whomsoever on Sunday, 
it would have been easy to say so, and it could 
have been said even in fewer words than have 
been used in the statute. It is beyond com¬ 
prehension why a limited class of persons, such as 
the makers, brewers, and distillers of intoxicating 
liquors, should first be enumerated as the per¬ 
sons upon whom the prohibition should operate, 
if the intention of Congress was to make 
the prohibition universal against all persons 
in the District ot Columbia. To interpret 
the act as a general prohibition upon all persons 
would be virtually to attribute to Congress a 
purpose to enact the most vicious kind of legisla¬ 
tion, a class of legislation devoid of honesty and 
designed to entrap the unwary. We can not 
think that there was any such purpose on the 
part ol the legislative body; and we do not think 
that any such purpose is evidenced by the act 
itself or by the circumstances which seem to have 
called it into existence. 
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If, in the present case, Congress had intended to in¬ 
clude in the prohibition against granting licenses to 
places where liquor was to be sold on the side of a square 
where less than 50 per cent of the foot frontage was used 
for business purposes, all barrooms, as defined in para¬ 
graph 5 of the act, it would have used the simple un¬ 
qualified generic term “barrooms.” Instead, it sedu¬ 
lously limited the meaning of that word by including in 
the prohibition saloons and barrooms, thereby indicating 
an intent to prohibit public places where the sole busi¬ 
ness is the sale of intoxicating liquors, and not hotels 
restaurants and clubs. 

It is submitted that, for the foregoing reasons, accord¬ 
ing to its true construction, the prohibition contained in 
the proviso to sub-paragraph 7 of paragraph 2, was not 
intended to and does not apply to clubs. If, therefore, 
the Excise Board based the granting of a license to the 
Metropolitan Club, upon a rule or regulation embodying 
and adopting that construction, the license was properly 
granted. 


Summary. 

It is submitted that the court below did not err 
in sustaining the demurrer to the information and giving 
judgment for the defendant because: 

1. The information charges no offense. 

(а) It does not charge a selling of liquor “with¬ 
out first having obtained a license.” 

(б) It does not charge a selling of liquor in a 
part or section of the District of Columbia wherein 
the same is prohibited by law, and 

(c) It does not charge any violation of the 
provisions of the license issued to the Metropoli¬ 
tan Club. 

2. The District of Columbia is estopped to bring and 
maintain the present prosecution. 

7—4542 
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3. The decision of the Excise Board in granting a li¬ 
cense to the Metropolitan Club was final and conclusive, 
and neither that decision, nor any of the facts pre¬ 
sented to said board for its determination and determined 
bv it, can be reviewed in the Police Court collaterally 
in a criminal proceeding brought against the club 
b\ the Distiict of ( olumbia upon a charge of selling 
liquor without a license. 

A. The Excise Board is a quasi-judicia’ tri¬ 
bunal. 

B. The decision of quasi-judicial tribunals, if 
made within the scope of their powers, are not 
subject to collateral attack, either as to the deci¬ 
sion itself, or any of the facts embodied in it. 

( . 1 he decision of the Excise Board in granting 
a license to the Metropolitan Club was acting 
within the scope of its powers and was final 
and conclusive, specifically as to the facts. 

. ( a ) That the Metropolitan Club was not 
situate in a residence portion of the District 
and 

( b) r i hat more than 50 per cent of the foot 
frontage of the side of the square on which 
the Metropolitan Club is situate is used for 
business purposes. 


4. The prohibition against granting a license for a 
saloon or a barroom on any side of a square where less 
than 50 per cent of the foot frontage is used for business 

purposes, was not intended to and does not apply to 
clubs. 

1. flie radical differences between clubs and 
saloons are generally recognized in framing and ad- 
ministering excise laws. 

2. In framing the Excise Law of 1913, Congress 

recognized, had in mind and gave effect to these 
differences. 
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, .f; the use of the words “saloon or barroom” 
wiihout Other qualifying words, Congress showed 

tinnorm'/ 10 " a ° 1 lu lnclu< * e clubs in the prohibi- 
tion contained m the proviso in question. 

“ht™ c ° u P lin g th e word “saloon” with the word 
barroom in the proviso in question, Congress 
showed an intention of bringing only public 
drinking places—barrooms of the same kind and 
nature as .saloons—within the prohibition of the 
proviso. Noscitur a sociis.” 

It is respectfully submitted that the judgment of the 
court below should be affirmed with costs. 

CLARENCE R. WILSON, 

Attoriuy for Defendant in Error. 
WILSON, HUIDEKOPER & LESH, 

Counsel . 


& 






